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BEFORE THE 
SURFACE TRANSPORTATION BOAIU) 

Docket No.'FD 35583 

EASTERN ALABAMA RAILWAY LLC 
V. 

UTILITIES BOARD OF THE CITY OF SYLACAUGA 

EASTERN ALABAMA RAILWAY LLC OPENING STATEMENT 

The Eastern Alabama Railway LLC ("EARY") respectfully requests die Surface 

Transportation Board (the "Board") to declare that the proposed condemnation of certain 

ofits property by the Utilities Board ofthe City of Sylacauga, AL (the "Utilities Board'') 

is preempted by federal law under 49 U.S.C. §10501. 

E A R Y is a Class III railroad that operates about 31. miles of track between 

Talladega and Gantts Quarry, AL". EARY, handles about 15,000 carloads per year. 

EARY has an established process for a party to seek permission to enter EARY's 

property and use EARY's property for some purpose. 

An applicant may obtain a Utility Occupancy License (Wire or Pipeline) through 

a.formal application process. To initiate the process the applicant must fully complete the-

application form (See Exhibit A). Incomplete applications which do not include railroad 

milep05t>inforrhation or raihoad.subdlvision information will be rejected immediately.:! 

" Although the application of the Utilities Board was not formally rejected due to the 
pendency of legal acrion, die proposed construction plans do not confbrm to engineering 
standards because they do not reflect'that (1) the casing steel ASTM A252 will be Grade 
2 or better in order to have a minimum of 35,000 psi tensile strength, (2) the casing has 
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The completed application and a non-refimdable$1,000 Application Fee,anon-

reftindable .i> 1,500 Engineering Review Fee via check or money order is required for 

processing. It is recommended that a Right of Entry, application be submitted 

concurrently with the application for Utility Occupancy License. See Exhibit B for the 

Right of Entry application and explanation ofthe process. 

Upon receipt of the application,and fees, the real estate and engineering teams 

will review the package for approval. Application does not guarantee approval. If the 

application is approved, a Utility License agreement will be drafted andforwarded to the 

applicant for signature. The partially executed agreement must be retumed to die Real 

Estate Department accompanied by the first year rental payment, deposit, and relevant 

proof of insurance (ouUined in the agreement) prior to execution on behalf of the 

railroad.^ 

Once a Utility Occupancy License Agreement is executed, a Right of Entry 

permit muist be secured to enter onto railroad property: A Right of Entry (ROE) or 

Contractor Occupancy/Access Agreement is a separate application by the contractor who 

is performing the work and requires the submission ofa non-reflindable $1,500 

processing fee (due when utility application submitted) for a sixty (60) day term. 

bitumitious coating, (3) the casing is vented at each end outside the railroad right-of-way, and 
(4) right-of-way warning signs would be installed. The foregoing requirements exist to 
avoid interference with operations. 
^ A license agreement signed belween the Alabama & Gulf Coast Railway LLC and the 
City of Atmore is attached as E.xhibit D. 
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For "standard processing", the entire process takes between 4-8 weeks. 

"Expedited processing" will reduce the processing time to between 1-2 weeks and costs 

an additional $1,750. 

The Utilities Board began this process, but was unwilling to pay any 

compensation for use. See July 8,2011 letter from David Burkholder in Exhibit E where 

the auachment Salient Facts and Conclusions concludes that Uie "Total Compensation 

Due" from.the Utilities Board to EARY is "$0". As the Board can imagine,. EARY, a 

Class III railroad, cannot make significant portions ofits property available for 

permanent use without compensation: As a result of EARY's demand for compensation 

and other factors, the Utilities Board sought to condemn two 20-foot wide right-of-ways 

"on, across, under and over" EARY's.line, essentially running perpendicular to the right-

of-way and crossing the track at about a 90 degree angle. See tlie Complaint for 

Condemnation, filed by the Utilides Board on August 23,201 lin the Probate Court for 

Talladega County, Alabama, Case No. 2011/197 in Exhibit F. 

EARY removed the case to the United States District Court for the Northern 

District of Alabama, eastern Division in Case No.: 1:1 l-CV'-03192-RBP. By Order dated 

November 17,2011, the Court referred the case to the Board "to determine whether the 

ICCTA preempts the [Utilities Board's] state court condemnation and related issues." 

(Although omitted, the footnote indicated diat the Court was "amenable to the STB's 

consideration of any issues which the STB is willing to address). See Exhibit G. EARY 

filed a Petition for Declaratory Order on December 16,2011 and the Utilities Board 

replied on January 19,201,2. 



The Utilities Board has a contentious'history with EARY. The Utilities Board 

unilaterally canceled all of tbe agreements with EARY that granted the Utilities Gioard. 

access and easements over the EARY. The reason for such termination was a claim that 

EARY did not own the property; however, in the Complaint filed in District.Court, the 

Utilities Board admits EARY's ownership ofthe right-of-way and in the Opposition tiled 

in this proceeding, the Utihties Board's lawyer claimed that die reason for termination 

was that EARY increased the fee too much. Notwithstanding the foregoing, to date, 

EARY has refrained from terminating the Utilities Board's use of EARY's property and 

is seeking to resolve the matter in the.Circuit Court of Talladega County. Alabama by a 

complaint for damages suffered by EARY from the Ufilities Board's use of EARY's 

property. However, the Utilities Board's past actions, which EARY contends are 

logically a precursor to the Utilities Board's future actions, have been without regard to 

whether they impede rail service or pose undue safety risks. Following are some 

incidents where the Utilities Board has acted, without the consent of EARY, without 

notification to EARY, without,complying with rail or utility standards accepted and 

common in the industry, v/ithout complying with EARY's operational or engineering' 

standards, without complying with federal regulations (e.g. 49 C.F.R. §214 etseq. 

("Railroad Workplace Safety Rules")), or without agreement with EARY: 

(1) an incident that occurred in April 2009 when a maintenance-of-way contractor 

engaged by EARY collided witha linetliat the Utilities Board was stringing over 

the railroad tracks without prior notice to EARY and wiihout communicalingto 

EARY so that train crews and other- employees'would know ofthe Utilities 
' - . ' I ' 
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Board's activity fouling the track, and without proper flagging as required by the 

Railroad Workplace Safety Rules would be performed; 

(2) an incident in August2009 when EARY discovered diat,the Utilities Board 

had entered the railroad right-of-way without knowledge of EARY to mark the 

location of utilities on the rail itself firoin MP 467 to MP 461.5 without 

communicating to EARY sp that train crews and odier employees would know of 

the Utilities Board's activity fouling-the track; 

(3) an incident in August 2009'when EARYdiscovered a man who identified-

himself as an appraiser hired by theUtilities Board walking along the tracks 

without a right of entry or any personal protective equipment without 

communicating to EARY so that train crews and other employees would know of 

ihe Utilities Board's activity fouling the track; 

(4) an incident in October 2009 when EARY discovered unprotected contractors 

on the track again marking the Utilities Board's utilities wiihout prior notice and 

without communicating to EARY so that train crews and other employees would 

know ofthe Utilities Board'sactivity fouling the track; 

(5) the boring under EARY's track at MP 462.4 and MP 468.8 performed from 

June 10,2010 to June 14; 2010 after significant time, money" and resources had 

been expended by EARY to defend threats by the Utilities Board that it was going 

to enter the right-of-way andperform suriace construction work, without 

protection, without compliance with customary engineering standards of 



construction and without regard to any interference with railroad operations or 

potential damage to roadbed,.track, equipment and personnel; 

(6) an incident in April 2011 when EARY's customer. Heritage Plastics, vvas told 

by die Utihties Board that there.was:an uiiprotected pipe under.the railroad tracks 

that needed to be corrected without informing EARY ofthe danger to ils roadbed, 

tracks, equipment and personnel; to this date, EARY does nol know whether the 

unprotected pipe has been repaired so that it is no longer a danger to EARY's 

roadbed, tracks, equipment and personnel; 

(7) an incident in October 2011 when the Utilities Board informed EARY that il 

had a broken fiber optics line that needed replacement, that such work would be 

performed wilhoul protection and, despite EARY's objection and the lawyer for 

the Utilities Board informing EARY's lawyer that die Utilities Board would nol 

perform the work but the Utilities,Boaid's employees, an hour later, entered the 

right-of-way to performsaid work before being instiaicted to vacate the property 

until certain re4^uirements.wer6,tnet,,.iric,luding compliaice with the Raihxiad 

Workplace Safety Rules; 

(8) the incident in Oclober 2011 when a subgrade pipe owned by the Utilities 

Board"* had a water leak that flooded EARY's right-of-way near MP 458.39 such 

that train operations were suspended until the Utilities Board could locale the 

water cut-off valve, which had been covered in violation of engineering standards 

and practices; and 

^ Ownership ofthe same pipe had been displairned by. the Utilities BbanJ in a meeting 
with EARY's representatives in September-20i 1. 
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(9) the incident in November 2011 when EARY discovered employees ofthe 

Utilities Board in a boom attached to a vehicle over the right-of-way and the 

employees denied being on EARY's property because diey were "over" said 

property. 

All of these and numerous other events over the last several years have impeded 

railroad operations and have, been without, regard, to railroad safety or compliance with. 

Federal Railroad Administration safety regulations. See,, as another blatant example, the 

letter from counsel for theUtilities Board in Exhibit E explaining that die Utilities Board 

lias no restrictions in its use ofthe EARY right-of-way. The Utilities Board'̂ s past bad 

acts, combined wilh the interference that will occur as a result of construction, the lack of 

cooperation by the Utilities Board (which has failed eyen in litigation to inform EARY of 

die current condition ofthe more than 100 facilities currently over and under EARY's 

property),^ and the lack of an agreement to protect EARY from the Uliltti'es. Board's 

reckless actions warrant preemption of any attempt by. the Utilities Board to use EARY 

property withoutan executed agreement between EARY and the Utilities Board. 

EARY offers the Board and the Utilities Board a draft License Agreement similar 

to one entered with the City of Atniore to govem the relationship belween EARY and the 

Utilities Board for the two 20-foot wide easements sought by the Utilities Board in this 

proceeding. See Exhibit D. EARY is confident that if die Utilities Board was to enter a 

License AgriE^ment and abide by its terms, neither the condemnation proceeding nor this 

declaratory order proceeding would be necessary. However, the Utilities Board's past 

"* See the Utilities Board's responses lo questions 12 and 13 in die Response attached as 
Exhibit H. 
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acts, letler.of June 17,2008, and intransigence in refusing lo enter the-License Agreement 

led EARY lo the only logical conclusion that if the Utilities Board is allowed to condemn 

EARY property, the Utilities Board will, coniinue louse.lhe property with total disregard 

for whether it impedes railroad operations or poses undue safety risks and will 

undoubtedly claim that it has the right lo go "across and over" die active railroad 

opeiations. 

The License Agreement (Sections .3 and 9) governs the standards for the 

construction^ so that the Utilities Board will not construct substandard pipes under die 

railroad line, as EARY expects the Utilities Board to since it does not believe it must 

comply with EARY's engineering requirements and refuses to inform EARY ofits 

maintenance standards or history. Changes to the pipeline would be governed by 

Sections 4 and 12. Liabilily would be determined under Section 6. EARY would be 

indemnified by the Utilities Board for anyone entering EARY's property on behalf of the 

Utilities Board. As the Utilities Board has claimed it is a non-profit organization, EARY 

contends that il is also necessary for the IJtilities Board lo have insurance al levels that 

protect EARY as provided in Section 8 ofthe License Agreement. Compliance with 

FRA rules is provided for in Section 14 and any environmenlal impacts will be governed 

by Section 15. Without the License Agreement, the Utilities Board will be free to inipede 

EARY's rail service or pose undue safety risks, as the Utilities Board stated it would do 

in the June 17,2008 letter. In addilion, the Utilities Board's past actions demonstrate that 

the Utilities Board does nol care wheiher il impedes rail service or poses undue safely 

risks, and will coniinue lo do so in the future. 
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In the ICe Temiination Act of 1995, Pub. L. No. 104-88,109 Slat. 803 (1995), 

Congress granted the Board exclusive jurisdiction pver:all rail transportation and rail 

facilities that are partof the interstate rail network. 49 U.S.C. § 10501(b)(1). Section 

lOSOlCb) dnis shields railroad operations,4hat are subject to thje..Boaid's junsdiction from 

state or local laws or legulations that \vould prevent or'.uhiieason^^ interfere wiidi those 

operations. See Green Mountjain R..R. Corp. v. Vermoht,.4Q^ F.3d 638,643 (2d Cir. 

2005) COreen Mountain") and CSXTransp. Inc.-Pet.for Declaratoiy Orckr,STB 

Finance Docket No. 34662, (STB served May 3,2005) CCSXT). 

\n:CSXT, Uie Boardhpted that there are.two broadcategories orstate:and local 

actions that are preempted regardless.of the context or rationale for the actibn; The first 

category includes any permitting or preclearance requifiements that could be used-,to deny 

a railroad die ability lo conduct some.pait pf its operatt9ns or to proceed with.activities 

authorized by the Board. See City, of Auburn v. United States, 154F.3d 1025,103pr31 

(9th Cir. 1998) and Green Mountain. The second category includes any stale or local 

regulation of matters directly iregulated by the Board. 

If an action does nol fall withinthe above two categories, the section 10501(b) 

preemption analysis requires the Board t0\make a fact specific inquiry lo.,determine if the 

state or local law or regutationsas applied, would unreasonably burden or Interfere with 

transportation by the rail carrier. See Borough of Riverdale—Petitionfor Declaratory 

Order, FD 35299, slip op. at-2 (STB-served August 5,2010); CSXTransp.. Inc. v. 

Georgia Pub. Serv. Comm'n, 944 F, Supp. 1573,1581 (N.D. Ga. 1996); see also City of 

Auburn v. STB, 154 F.3d 1025, 1029-31 (9th Cir. 1998), cert, denied, 527 U.S. 1030 
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(1999); Joint Petitionfor Decl. Oixkr-Boston, and Maine Corp. and Town ofAyer, MA, 

STB Finance DocketNo. 33971 (STB served May 1,2001) at 8. "Courts have held thai 

condemnation can be a fomi of regulation,, and lhal using stale eminent domain law to 

condemn railroad property or facilities that are necessary for railroad Iransportation 'is 

exercising control-the most extireme type of contirol-over rail bransportation as il is 

defined in [49 U.S.C] 10102(9).' See Wisconsin Central Ltd v. City of Marshfield, 160 

F. Supp.2d 1009,1013 (W.D. Wise. 2000). Therefore, under 49 U.S.C, 10501(b) and-

relevant precedent, we must consider whether a proposed taking would prevent or unduly 

interfere wilh railroad operations and interstate commerce. If the taking would cause such 

undue interference, then it is federally preempted." City of Lincoln-Pet ition for 

Declaratoiy Order, STB Finance Docket No. 34425 (STB served August 12,2004) slip 

op. at 3. 

The Board's broad and exclusive jurisdiclion over railroad operations and 

facilities has been found to prevent application of state laws that would otherwise be 

available, including condemnation lo take rail property for another use diat would 

confiici with the rail use. Dakota, Minn. & E. R.R. v. Slate of South Dakota, 236 F. 

Supp.2d 989,1005-08 (S.S.D. 2002), affd on other grounds, 362 F.3d 512 (8lh Cir. 

2004) (revisions lo state's eminent domain law preempted where revisions added new 

burdensome qualifying requirements to the railroad eminent domain power that would 

have the effect of state "regulation" of railroads); Cedarapids, Inc. v. Chicago, Cent. & 

Pac. RR., 265 F. Supp.2d 1005. 1013-14 (N.D. Iowa2003) (ICCTA preemption applies 

broadly to operations on both main line and auxiliary spur and industrial track). 
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Whether a condemnation proceeding is preempted is fact specific. Under the 

cuirent facts, the Utilities Board's condemnation attempt is preempted by 49 U.S.C. 

§10501(b) because (1) the acmal construciion will unreasonably conflict with EARY's 

railroad operations, as admitted by the Utilities Board in the Reply al 2-3; and (2) in the 

future, EAR,Y reasonably expects the Utilities Board to engage in self-help wiihout 

regard to property ownership, impeding railroad operations or safely, as the Utilities 

Board's past actions have demonstrated. But, even without the foregoing, theUtilities 

Board seeks to condemn a 20-fooi wide and 100.59 feet long sewer line "on, across, 

under and over the land ... and the right to construct .and erect on, across, under and. over 

said land," which is the railroad line, and a 20-foot wide and 100.83 feet long water line 

"on, across, under and over the land ... and the right to construct and erect on, across, 

under and over said land"" the railroad line. Thus, the arguments made by the Utilities 

Board in its answer are disingenuous because they are not consistent wilh the allegations 

in the underlying complaint in federal court. In the present case, because of die language 

in the Complaint and the Utilities Board's actions to dale (which have interfered with 

EARY's railroad operations) and because the complaint and the pattern ofthe Utilities 

Board's actions have had the potential to create serious safely i-ssues, it is reasonable to 

believe that the Utilities Board's condemnation would also lead to unreasonable 

interference and pose safety issues with EARY operations. 

There are numerous examples ofthe Utilities Board's interference with EARY's 

rail operations, which were previously summarized above. It is informative and 

illustrative to provide a more detailed iteration on a, couple of them. On October, 26, 
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2011, EARY became aware ofa Utilities Board water pipe that was leaking. The 

Utilities Board representative informed EARY Uiat the Utilities Board "did nol know [the 

pipe] was there." After requesting that the leak be stopped, the Utilities Board informed 

EARY that it could not turn il off because it would impact service to its customers. 

When EARY said il would exercise self-help to slop the leak in order to prevent a wash­

out of its right-of-way, the Utilities Board agreed to slop the water, but dien the Utilities 

Board could nol locate the cut-off valve, which il had installed such that an adjacent 

roadway had covered il. The leak continued until the Utilities Board could find a back­

hoe necessary to dig up the roadway surface so that the cut-off valve could be accessed. 

The leak led to a temporary suspension of operations:on the Line in order to allow EARY 

to engage a contractor to properly inspect the right-of-way for damage before permitting 

any rail equipment to operate. If the leak had nol been stopped, il would have resulted 

in a wash-out of the railroad right-of-way. This is jusl one example of interference with 

rail operations by a subsurface pipe,that ,was not properly maintained by the Utilities 

Board. 

In April, 2009-, a Utilities Board employee or contractor entered EARY property 

wiihout informing EARY and strung a cable across the right-of-way. An EARY Hi-rail 

vehicle involved in normal railroad operations struck the wire before the vehicle could be 

stopped. This could have led to a serious injury lo either railroad employees or the 

contractors on the ground. 

Wiihout an agreement in.place to govem what happens and who is responsible for 

damages when the Utilities Board's facilities on EARY's property outlive th^ir useful 
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life, break, or are damaged, there is nothing to require that the Utilities Board refrain 

from interfering with EARY's railroad operations, short of an injunction ftom the Board 

or a court of competent jurisdiclion. 

As shown above, the Utilities Board has an abysmal track record of 

communicating with EARY or providing preventive maintenance on some ofits 

facilities. This evidences a total lack of disregard by the Utihties Board for EARY's 

property rights and EARY's ability to operate safely. There is a high probability that the 

sewer line will leak and with no agreemeni in place to deal with such an issue, EARY's 

railroad operations could be disrupted for days at a time. If the leak is not caught quickly 

and dealt with, the right-of-way could washout, leaving EARY to shoulder the substantial 

cost of repairing the line. 

Without a voice in what construction standards are to be used, including the depth 

ofthe pipe, and wiihout knowing whal the Utilities Board's maintenance and replacement 

standards are for this sewer line, EARY cannot adequately protecl itself or its cusiomers 

from an interruption of railroad operations. 

Construction ofthe sewer line will interfere wilh EARY's railroad operations. 

Any construction wlUiin a railroad right-of-way will cause interference with railroad 

operations and potentially significant safety issues. While this interference is usually 

temporary, it can still be significant if the party performing the construction does not 

communicate wilh the railroad and there is no compliance with the Railroad Workplace 

Safety Rules. In the case ofthe Utilities Board, it has failed to communicate with EARY 
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aboul entering EARY property multiple times. This failure on die Utilities Board's part 

could have caused signifipantltiyiiry to Utilities Board cpntracfbris and EARY employees; 

Construction of the pipeline requites.slpw moving equipment near or on die 

railroad until the pipe installation is complete, The Utilities Board must be required to 

communicate with. EARY to prevent any type of collision during construction. If the 

Utilities Board's contractors,do not place tlie pipe correctly, it will damage the subgrade 

which will cause safety issues and disrupt rai Iroad operations. Without being required to 

inform and seek,input from ^RYonth 'e tiMfiaroe..qf^ its constmction plans^ EARY will 

not b^.able to plan around the construction dieceby creating the least disrujî ion to its 

operations. 

EARY wants to reiterate to the Board and to the Utilities Board diat it wishes to 

resolve this-matter.consisteiit-with cpmmpn industry p^ctice,^ but EARY must look out 

forthe safety ofits employees andbelieVe's that it Omt take reasonable stepsjd avoid 

interference with ils operations, which is the transportation of goods in commerce on ils 

single rail line. Without justification, the Utilities Board terminated all of its agreements 

wilh the EARY. Thus, diere are'no agreements.for over 100 facilities that cross the 

EARY's right-of-way. Forty perccnt.of these faeilities,wtere constructed without the 

EARY's permission and without agreements. The dale of installation is unknown and, 

thus, EARY has no Information td'use tp'Assess w h ^ e r there will be more interference 

in the near future. 

Based on the history.pf die Utilities Board's dealing with E/VRY Itiscleafthatthe 

condemnation will result in interference with rulroad operations, during facility. 
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construction and future maintenance, repair and replacement. Thus, it should be 

preempted. 

CONCLUSION 

EARY asks that the Board find that the Utilities Board's condemnation ofa pipe 

based on the allegations in die Utilities Board''s Complaint is preenipted and that the 

Board has jurisdiction lo require the Utilities'Board lo negotiate with EARY and to enter 

an agreemeni similar to the License Agreement in ordt̂ r to prevent die Utilities Board 

from impeding rail service or posing undue safety risks during construction and for the 

life ofthe pipeline. 

RespectfuHii sHMmi 

Scott G; Williams Esq. 
Senior Vice President & General Counsisl 
RailAmerica, Inc. 
7411 Fullerton Street, Suile 300 
Jacksonville, FL 32256 
(904) 538-6329 

:. Gitomer, Esq. 
f Offices of Louis E. Gitomer 

Zoo Baltimore Avenue, Suite 301; 
Towson, MD 21204 
(410)29,6-2250 
Lou@lgraillaw.com 

Attorneys for: EASTERN 
ALABAMA RAILWAY LLC 

Dated: February 8,2012 
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CERTIFICATE OF SERVICE 

I hereby certify that I have caused the foregoing document to be served upon 

counsel tor Utilities Board ofthe City of Sylacauga electronically and by pre-paid firsl 

class mail. 

Louis E. Gitomer 
February 8,2012 
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EXHIBIT A-UNDERGROUND PIPELINE APPLICATION 
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To be completed by Real Estate Manager Contract Number 

RR Code 

Lessee Code 

Engineer Approval 

Date Approved 

RailAmerica 
Real Estate Oepartinent,. 7411 Fullerton Street - Suite 110, Jacksonville, FL 32256 

APPLICATION FOR UNDERGROUND PIPELINE CROSSING OR PARALLELISM 

OF RAILROAD PROPERTY AND OR TRACK 

Incomplete or Inaccurate Information will delay application request 
i 

Section 1 - Applicant Data 

Facility Owner 
Complete Name of Applicant to 
appear on Legal Document 

Applicant Mailing Address: 

Applicant overnight Address: 

Applicant Billing Address: 

Applicant FEIN or 
Social Security 
Number: ______ 
Telephone 
Number. 

Applicant 
Contact Name 

& Title: 

Fax Number: Email Address: 

Emergency Contact: 

Emergency Telephone Number: 

Applicant: 

If other please explain-

State of Incorporation or 
Partnership: 

D Corporation Q Pa'rthership- • Sole Propnetor 

n Municipality D Developer D Other 

D Individual 



Contact during Appl icat ion 
Process: 

Name: 
Telephone 
Number: 

Email Address: 

Proposed date of Installation 

Railroad Name-

Nearest City-
If Crossing Nearest Railroad Mile 
Post (required): 

Latitude/Longitude: 

Valuation Station: 

Quarter, Section, Township & 
Range. 

Railroad Subdivision (required): 

Is Crossing wiihin a Public Road 
Right-of-way,?' 

Fax Number: 

Section 2 - Location Data 

County: State: 

Feet from Railroad Milepost 

a^- Q** '^'^°' 

US DOT/AAR 
Crossing Number: 

N. S E W 

*lf yes, road name, number and width of public right-of-way are required on drawing, incomplete informatbn 

will delay the application process. 

Section 3 - Pipeline Data 
If Crossing-

Crossing or Parallelism? 

Installation: 

" I f revision or maintenance to 
existing crossing provide agreement 
number (Required): 

If Other or revision to existing facility 
piease explain: 

n Crossing 

D New 

complete p_, 
sections 3 and U Parallelism 

If Parallelism 
complete sections 
3.4 and 5 

n Maintenance" Q Upgrade** Cl Replacement•• D Other 

Proposed Date of 
Installation 



Product to be Conveyed: 

Type of Service: (Choose one) 

Angle of Pipe Line Crossing the 
Track: 

D Water D Sewer D Oil 

D Transmissionr Q-Distribution O Servide 

Will facility be exclusively used by Applicant?' ^ ^ ^ 

***lf no, list all entities who will be using this facility: 

Degrees 

D . No"** 

D Gas O Storni Drain 

n other 

Pipeline Specifications 

Material 

Material Specifications and Grade 

Minimum Yield Strength of material (PSI) 

Mill Test Pressure 

Inside Diameter 

Outside Diameter 

Wall Thickness 

Type of Seam 

Laying Lengths 

Type pf Joints 

Carrier Pipe 

, 

Casing Pipe 

• 

i 

Vents: 

Seals: 

**Cathode 
Protection: 

" Kind 

Both Ends: 

Numbef:-; __; ^ 

O yes, Q,Nd. 

Qves • N 8 

Size: 

One End: 

'Protective 
Coating: 

D Yes 

Dves^ 

Type, size, and spacing of insulators or supports: 

Location of Shut-Off Valves: Number of Manholes: 



-Describe in detail the manner and method of installation on Railroad Property: 

Number of Tracks 
Crossed: 

Total Buried Length on Railroad 
Right of Way: 

Location of Boring Pits adjacent to Track: 

Launching Pit feet 

Bury: Bottom of' 
Tie to Top of 

Casing: Feet and Inches: 

feet 

Receiving Pit: feet 

Total Buried Length on Railroad 
Right of Way: 

Begin Parallelism 
Railroad lUlilepost: 

End of Parailelism 
Raiiroad RAilepost: 

Section 5 - Parallelism Data 
Location if Parallelism Crosses 
Tracks: 

Feet from Railroad Milepost 

Feet from Railroad Milepost 

N S E W 

N S E W 

Describe in Detail the manner and method of installation on Railroad Property: 



Plans for proposed installation shall be subniitted.to and approved by the 
Railroad and designated engineer before work,can begini 
Upon application approval, applicant agrees to reimburse Railroad for any cost incurred by Railroad incident to the 

installation, maintenance and/or supervision necessitated by the installation. Applicant further agrees to assume all 

liability for accidents or injuries that arise as a result ofthis installation. 
Material and installation are to be in strict accordance-witti specifications of National Electrical Safety Code and 

AREMA, current edition, and requirements of.the Railroad. 
Prior to submission, it is recommended that any questions concerning'this application should be submitted to the 

Real Estate Department of RailAmerica, Inc. All questions or requests for infonnation submitted by email receive a 
rapid response. Other requests can be made by phone (904) 538-6365, or fax (904) 256-1428. Additional information 
can also be obtained-af our website: www.raiiamef1ca.com. 
Standard Application prpNcessing takes approximately 4<8 week$> "Expeditsd praeessing" Is available anff.will 

reduce the processing time to between 1-2 weelts at an additional cost of $1,750. 
Mail the application for proposed facility in triplicate, along .with a $1,000 Application Fee, 

$1,500 Engineering Review Fee, and a $1,500 Contractors Access/Occupancy Application Fee (ail fees 
are non-refundable) in U.S. Funds to: RailAmerica, Inc. 

Attn: Real Estate Department 
7411 Fullerton Street- Suite 110 

Jacksonville, FL 32256 

Make Check payable to the Railroad in question,. W-9 Information available upon request. 

This section must ba completed in full signed and dated when submitting to the Real Estate 
Department,fbr processing; Ihcompleta or%lnaccuratB.(rifbrrnat)ori wilt delay, application request 
Unsigned applications wi l l be returned to applicant for signature and submission date. 

Date: Signature':; 

Phone Number: Printed Name: ________________________________________ 

Fax Number: .Title: _̂  

Contact Email Address: ___________________^___.^___^_________^_^______.,_____^^ 
If installing more than one facility in the same location, a separate application ilAliST be completed for each new line 
to be installed. Applications submitted with more than, one facility listed will be returned and wiil not be processed 
until all applications are returned accurate, complete and with ail applicable fees. 

IMPORTANT!^ 
In order for the application to be complete ALL details pertinent to the proposed installation must be completed in full 
and submitted .along with the following documents: 

Description 
Completed Wire line Application and processing fee 
Engineer review fee, plans/drawings, no larger than 11x17. Larger 
drawings will incur additional engineering fees. 

Completed Contractor's Access/Occupancy Application and Fee 

$4,000 
Standard Application processing takes approximately 4-8 weeks. "Expedited processing" is available 
and wil l reduce the processing time to between 1-2 weeks at an additional cost of $1,750. 

Enter ing or w o r k i n g on t h e ra i i road r i gh t o f w a y o r any o ther ra i l road proper ty w i t h o u t 
t h e permiss ion of t h e ra i l road is t respass ing and i l legal . Vio lat6rs r isk t h e possib i l i ty o f 

ser ious , even fa ta l , i n j u r y and w i l l be prosecuted. 

• 
a 
a 

# of Copies 
2 

2f-

2. 

Amount Due 
$1,000 

$1,500 

$1,500 

http://www.raiiamef1ca.com


EXHIBIT B-RIGHT OF ENTRY AND ACCESSING PROPERTY 

Any entry or construction activities otifrailroad right of way must be authorized 

by the railroad in writing. Written authorization is obtained through a Right.of Entry 

Permit or Contractor Occupancy/Access Agreement (See the foilowitig page). 

The applicant musl submit the completed application lo the Real Estate 

Department including a check or money order, to covpr the non-refundable fee of $1,500. 

The appUcatioii must inctude railroad milepost, railroad subdivision, and scope of work. 

If any of these ilems on the application are incomplete; the application will be 

immedialely rejected. 

The standard term for a Right of Entry Pennit or Contractor Occupancy/Access 

Agreemeni is sixty (60) days. Longer tenns are reviewed on a case by case basis and may 

be assessed additiona.1 fees. 

Upon approval, of the application, the Real Estate Department will draft an 

agreement and forward to the applicant for signature. Application does not' guarantee 

approval. The applicant must then return the signed document to the Real Estate 

Department along with the pertinent ceiiificate of insurance outlined in the agreement. 

Once in receipt of these documents, the railroad will then execute the agreemeni. 

For "standard processing'*, the entire process takes between 4-8 weeks. 

'* Expedited processing" will redui;e the processing time to between 1-2 weeks and costs-

an additional $1,750. 

20, 



This section to be completed by 
RailAmerica Real Estate Dept. 

Date App 
Packet 

Received 
Regional 
•Manager 
Approval 

GIS Prefix 

Date Approved 

Contract Numb 

RR Code 

Lessee Code 

Engineering 
Approval 

Date Approve! 

RailAmerica 
Real Estate Department, 7411 Fullerton Street, Suite 300, Jacksonville, FL 32256 

APPLICATION FOR CONTRACTOR OCCUPANCY ON RAILROAD PROPERTY 

D Check box if Contractor unknown at this time 
Incomplete or Inaccurate Infonnation will delay application request 

Section 1 - Applicant Data 
Facility Owner 

Complete Name of Applicant to 
appear on Legal Document: 

Street Address 

City, State, Zip Code 

Name of Contact 

Telephone Fax. Email Address 
Number Number (Required): 

(Required): (Required): > 



Proposed date of Installation: 

Section 2 - Location Data 

Railroad Name: 

Nearest City: 

If Crossing Nearest Railroad 
n/lile Post (required): 

Latitude/Longitude 
(Required in Digital Format): 

Railroad Subdivision 
(Required): 

County: State: 

Feet from Railroad Milepost N S E W 

US 
DOT/AAR 
Crossing 
Number 
(Required): 

Section 3 - Existing Agreemerit Data 

Is there an Existing Agreement at this Location which wil l be affected by this 
Request? 

n Yes D No If YES, List Agreement Number(s): 

Will Line Exclusively Serve Lessee of Railroad? D Yes D No 

If YES, List Name of Lessee: . , 

Describe in detail ttie manner and method of installation on Railroad property: 



Section 4 r Federal, State, or Local Transportation Project (DOT Project) 

Is this installation associated Q Yes D No 
with a DOT project? 

if Yes, complete the following: 

DOT Contract DOT Project 
Number: Number: 

DOT Project Name: 

DOT Contact Information: 

Name 

Address 

City State . Zip Code 

IMPORTANTI 

Prior to submission, it is recommended that any questions concerning this application should be submitted to the Real 
Estate Department .of RailAmerica, Inc. All questions or request for information submitted by email receive a timely 
response. Other requests can be made, by phone-(904) 538-6365, fax (904) 256-1428, or email 
d.onna.kiningswprthj^railatnerica.cQin. Questions can Jbe answer^ and addittonal contact ihformatlbn obtained lay; 
visiting our website at www.railahnerica.com 

In order forthe application to be complete ALL required details pertinent to the proposed installation must 
be completed in full and submitted along with .the following documentation and applicable fees: 

# of Copies Amount Due Description 

Engineer review fee, plans/drawings, no largerthan 11 x 17, 
2' $1,500- applicable to projects that will require fouling of railroad right of way or 

tracks.- Larger drawings may incur additional engineering fees. 

$1,500 
CompletedContractor's Access/Occupancy Application and Fee 
required will ALL application submittals. 

Ali applicable fees must be submitted with 
$3,000 application. Applications submitted not signed, 

dated and with proper fees will be returned. 
Standard Application processing takes approximately 6-8 weeks. "Expedited 
processing" is available and will reduce the processing time to between 1-2 weeks, 
at an additional cost of $1,750. 

Entering or woricing on the railroad right of way or any other railroad 
property without the^'perniissioh i>f the raiiroad is trespassing and illegal. 

Violators riskthe possibility of serious, even fatal injury and will be 
prosecuted. 

http://www.railahnerica.com


EXHIBIT D - MASTER LICENSE AGREEMENT 

22; 
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MASTER LTCENSE AGREEMENT 

This Master License Agreemeni (hereinafter "Agreeinent") made 
(hereinafter "Effective Date**) by and between 
its successors, assigns or affiliated companies (hereinafter, "LICENSOR"), whose address is 

,and^^^|^^^m[|||||HH('^^^'^^"^^^^'~"L''^^^^^^")> whose 
address is | 

WHEREAS, LICENSOR owns certain real estate and otiier property on, over or under which LICENSEE 
has either installed or maintained facilities, appliances or fixtures necessary for its business; and 

WHEREAS, LICENSOR and LICENSEE have entered into agreements previously for some of the 
facilities, appliances or fixtures, and the parties desire to enter, into one blanket agreement for all existing 
facilities, appliances or fixtures. 

NOW THEREFORE, for valuable consideration as outlined herein, the receipt of which is hereby 
acknowledged, the parties agree: 

L LOCATION. LICENSOR hereby .cpuve}[3 to l i c a ^ S B B the non-cxciustve right ahd privilege to. 
enter onto property either owned or .c6ntin>liiad by LICENSOR to-constnictt Installand/or maintain certain 
appliances or fixtures, as described herein^ as iMidE^.oti Attachment A attachcd'horetb and made a.(»tt' 
hiBi-eof (hereinaitei' "OtecupiMiGtes'Oi LICENSOR; further grants LICENSEE, the right to continue to. 
operate'such Occupancies upon, aiong^or acrossXICENSOR^s.p^ The OcciipiUKies include ail 
tiecessary appurtenance andcyih^ tclaited'ilRxtuid!, eqiitpmeitt, liiiarl^ [»sts or electric poyiet whicii ar^; 
in, under/up6n..ovcr oracrtos LICBNSOE^'sprc^^ or near the Occupancies. 

Z DESCRIPTION . PURPOSE AND RENT. Said license for the Occupancies is granted contingent 
upon payment to LICENSOR of annual fees, as outlined on Attachment A> with an Effective Date of 
May 1, 2009, for each of the occupancies, to offset the additional expense incurred by the 
LICENSOR for administration costs of maintaining records for facilities occupying. LICENSOR'S 
properties as well as the increased'cost of liiapectton r ^ u i r e d to identify anyiaddltioiial risk to. .fh^ 
LICENSOR prior (o completing'track maintenance such as gradfaig and reptacement of Hies and 
rails. Tlie total annual &isa plus any applioEtbie:taxes.are due and piiyable upon execution;of this 
agreement and no liiter thaii the anniversailyidate .of each <adejidar year with an annual increase of hb.-less 
than .thi'ee.'(3).percent.ea^ successiye.year theixiafier commencing oh the.anniversary date for the:yeir 
20l0, The.atuiuai..fee piiovided for hcMn shall be sul^cct to fttrther'i-eview every five (S) years. 
L I C E N S E E shall - also subihit one'tiine |)i:ocessihg,.ehgmeenhg observation, and right of entry Tees for 
any new occupancy tliat tlie LICENSEE adds to Attachment A after the eftective date. Attacliment A will 
be adjusted via amendment to.reflect the addition or removal of occupancies. Billing or acceptance by 
LICK^fSOR of any annual fee shall not imply a definite term or otherwise restrict either paily from 
canceling this Agreement as herein provided." 

3. PLANS AND DRAWINGS. If requked by LICENSOR, LICENSEE at its sole cost and expense, 
shall, upon completion ofthe construction and installation ofthe Occupancies, ftimish LICENSOR wilh a 
survey drawing, showing the final exact location'of each of the Occupancies as constructed. The survey 
drawing shall indicate LICENSOR'S survey valuation station which said installation is located, and/or the 
position of each ofthe Occupancies in relation to the center line ofthe track and/or the centerline ofthe 
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closest public, street crossmg said tj:ack(s). Said.survc^^drawing tb be. attached to Uiis. Agrecm^itras 
Licensee's filxliibits to. Attachment- A and.made a part Hereof. U is f\itthelr. Riutualty understood;: ahd-
agreed by and between the parties heKtd\titat all suh grade crossing installations shallbe.inarked by Ihe 
erection of a suitable monument located on each side of the LICENSOR'S right of way. Additional 
drawings shall be attached.as Exliibits and made a part hereof. 

4. ALTERATION. In the event that the! use of any of the Occupancies as set forth above is (1) 
materially changed, (2) discontinued, (3) abandoned ot (3) removed (in whole or hi part), this Agreement 
shall automatically terminate whh regards.to the extent of the affected QocujMincies. In the event 
LICENSEE, shall at any time desire tQf.tnake;.changes;'ln thetphysicai or:operational chfuracteristics of any 
of the-Occupancies or enter LICENSOR'S property for any rea^n vAiatsoever, LICENSEE shall first' 
secure in writing, the. consent and..ap||io>^. of LICENSOR, ^ . renewals , changes, or additional 
cbnistruction after the Occupancies t)f|Veviiii|.tiany j>0ii ,c^^^ shall be authoi^iz^ only ;after review 
and appttivai by LICENSOR; as initially requii«d'm Paiiigraph 9. LICENSEE agrees tliat such bliongcs 
shall be made at LICENSEE'S sole risk; cost and expense aiid sid)ject to all the> icrms, covenants 
conditions and Ihnitatlon of this'Agreeinent. Licensee agcees that if, byretoon of any changes or 
addiiibiis inade.^t. any tune by tic^isoriin; its tracks; rigli^.6f way,, stractures and appliances tliereon,, cir 
property, it becomes necessaiy to ohange'lhe iocatimt^of all .brany part of iuiy C>ccuj^cy,oi'Occupahcijiss. 
ofthe Licensee, such changes as are necessaiy shall be made by Licensee promptly, at tlie request of the 
Licensor and at the sole cost and expense of Licensee, 

5. NOTICE. Any. notice, to be given or tp.be served upjoin any patty hereunder, inconnection witli thiitt 
Agreement, must be in writing and must "be. given by certified or registered ihaif and shall, be deemedto 
have been give and received y^enra'^^^itified or'Registered letter, coritaining suciV hotice,̂  properly'; 
addressed, with postage prepaid, is deposited In the majl; or, if given otherwise llian by. cer t i^^ or' 
registered mail, it shall be deemed to have been given, when delivered to and received by the party to 
wliom it is addressed. Such notices shall be addressed to the parties herein at the following addresses: 

TO LICENSOR: Real Estate & Adminisbation, AVP 
c/o RailAmerica, Inc. 
7411 Fullerton Stieet 
Suite 110 
Jacksonville, FL 322S6 

WITH COPIES TO: 

TOLICENSEE: 

http://tp.be
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6. LIABILITY. LICENSEE waives and relinquishes any legal rights and monetary claims which it 
might have for fiill compensation, or damages of any sort, includmg but not limited to special damages; 
severance damages, removal costs or loss of business profits resuhing from its loss of occupancy of the 
LICENSOR'S property specified in this Agreement whetiier such property is taken by eminent domain 
proceedings or sold under the threat tliereof. 

7. INDEMNITY. 

(a) ALL PERSdlilS, ENTERINO UPON THE. UCBNSOR^S PROPERTY, SHALL.ASSUME ALL 
RISKS OF AND LIGENSOR SHALL NOT B I OAJBEE.FOR ANY INJURY (OCCLUDING INJURY 
RESULTING IN DEATH), LOSS, DAMAGES OR E3CPENSE TO SUCH PERSON OR fflS/HER 
PROPBRIY WHILE Oti THE L1CENS0R!S PROPERTY, UNLESS CAUSED. BY TIIE GROSS 
NEGLIGENCE ©R ACTS OF WILLFUL IvIISCONDUGt OF THE: LICENSQl^ ITS SERVANTS, 
AGBhIfiS OR EMPLOYEES OR OTHER PERSOi^S FOR WHOM LICENSOR IS IN LAW 
RESPONSIBLE. 

(b) THE PARTIES ACKNOWLEDGETILVT THJEUSE^OF LICENSOR'S P R E f ^ E S IS FOR THE 
SOLE CONVENIENCE OF'UGENSEB Al!«D THAT .LICENSOR SHALL HAVE NO DUTY TO. 
LICENSEE, I t s OFFICERS, EMPLdYEES* AGENTS' OR CONTBtACTORS TO PROVIDE A 
REASONABLY SAFE PLACE IN WHICH TO WORK, TO PROVIDE ADEQUATE OR SAFE 
METHODS. AND EQUIPMENT FOR'THEIR WORK OR TO INSPECT OR MAINTAIN THE 
OCGUPANCIES FbiRL SAID SAFE METHODS ANDJWORK BQUIPM®rt NOR TO GIVE ANY 
WARNINGS OR OTHER NOTICES TO lilCENSE6*S EMPLOYEiSS OR INVITEES REGARDIblG 
SAFETY EITHER O F T H E OCCUPANCIES AND RELATED^WORKPLACE OR 0CBNSOR*S' 
PROXIMATE RAILROAD OPERATIONS AND THAT ALL SUCH DUTIES SHALL, BE ASSUMED. 
BY UeENSEB,WHb FURTHER AGREES t O DEFEND AND HOLD HARMLESS UCENSOR 
FROM ANY m o ALL CLAIMS ALLEGING ANY FAILURE 1t ) WBRPPRM SAID, DUTIES. 

8. INSURANCE. LICENSEE-shall name LICENSOR, and RAILAMERICA, INC., then: subsidiaries 
and respective officers, directors and employees, as additional insured for all risks (including, if 
applicable, fire and explosion due to the Occupancies, in. an amount not less than Two Million Dollars 
($2,000,000) per occurrence, Six MiUion D9.11ais (̂$6;QQO;000.00) aggregate liabiUty and, prior to any 
construction project, a policy of Ri&ilroad Protective Liability Insurance in amount of Two Million Dollars 
($2,po6,p6o.0b) per occurrence, .Six Million Dtdlais (1^6,000,600.00) aggregated Gadi polity shall he 
endorsMi to ptovlde.a'-ihiniiiaum of 10. dia^s.advance ndtice.of cancellation to said-.additional insured and 
include a waiver of subit)gation. LICENSEE .shaUfliimsh a cqrtif(cd policy of insurance prior to the-, 
construction period. Said coverage shall remaht iri force for the duration of this Agreement. Provided, 
however, LICENSOR may require increases in liabiUty coverage to equal or exceed LICENSOR'S own 
level of liability coverage, having regai-d for the circuiristances. LICENSOR shall further have the right to 
approve the Carrier furnishing such coverage. Evidence'satisfactory to LICENSOR'S. Departmetit of 
Insurance and Risk Management of LICENSEE'S authorized self-insurance program capable of providing 
for such limhs, willbe accepted in Ifeu ofa policy from a commercial carrier. TWs clause shall not serve 
in any way to limh LICENSEE'S liability to the amounts of insurance required. 

9. DESIGN AND MATERIAL STANDARDS. All work for installation, construction, use, repair and 
maintenance ofthe Occupancies shall be ofthe usual strength and fitness for the purpose intended and be 
done in good and workman-like manner by the LICENSEE at its sole cost and expense and in a manner 
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satisfactory to the LICENSOR. Within tliirty (30) days after completion of consteuction or installation, 
LICENSEE shall submit to LICENSOR a complete and detailed set of "as-built" plan and profile 
drawings and fijrther, shall certify to LICENSOR in wnting that fixture has been, installed in substantial 
conformance to the plan attached to the q>plicatton. Eadi of the Occupancies shall be installed to die 
satisfaction and approval of LICENSOR'S Engineer, and all costs of LICENSOR'S Engineer and other 
technicians or professional consultants as may be required from time to time shall be borne by 
LICENSEE. 

10. DURATION, this Agceement shall, conahence on the Effective Date and continue until 
teiniinated as provided herein or by operation of law. Notwithstanding the term of this Agreement, and 
the advance payment of rental therefore, eitiier party may. terminate this agreement as to any of the 
Occupancies, at any time after the other party has breached any ofits obligations hereunder, upon giving 
the other party tliuty (30) days' notice in writing of its desire to terminate this agreement, and indicating 
in said notice which of the Occupancies to which such termination sliall apply, When this Agi'eenient 
shall be tecmlnated as to the Occupanpies, or as to any part thereof, UCBNSEB wiihin thirty (30)'days' 
after'the expiration.of the time-stated in. said Irnnmation notice, agrees at .LICENSEE'S own risk and 
edtpCnse to remove the Occupttncies ftom the' property of LICENSOR, br such portion thertk»f as 
LICENSOR shall require rcnioved, and .to restore. LICENSOR'S premiaes and ptx>perty to a neat and safe 
condition, and if LICm^SEB shall fait to do so within said tunb, LICENSOR shall have the right, but not 
thie duty, to remove and restore the same, at the risk and expense of LICENSEE Said restoration shall 
incliide;^but not be limited to,,ahy^and,aU ham,:'danmgd or^injiiry done to LICENSOR'S piopeily and/or 
tb any other public or private proporty by acta or occurrences .subject to Federal, Stale or local 
environmenlal en^rcement or regulatory jivbdiction, and shall include necessary and appropriate, testing 
and cleanup. Nothing herein contained shall bcconstnied, aa conferring any property right ou 
LICENSEE. 

11. LEGAL COMPLIANCE". Notwitiistanding any requirement that LICENSOR approve the 
designs ibr consfniction of any facility, LICENSEE shall .have die sole resstonsibiUty to ensure that all 
construction, installation (including the manner thereoQ and mamtenance of any Occupancy comply with 
all applicable federal, provincial and local law and regulation. LICENSEE shall obtam any permits, 
license or franchises required by law. 

12. REMOVAL. Upon teimination ofthis Agreement and tlie Occupancies, or any oftlie Occupancies, 
for any reason, after all structures and alteiations shall be removed fi^om LICENSOR'S property, said 
properiy shall be returned .tei. a physically, and envhpnmentally whole condition to the satisfaction.of 
LICENSOR'S designated Envirenmental OfBcer or ReprcsentaUve; all at the sole cost and expense of 
LICENSEE. LICENSOR may, at LICENSOR'S sole discrdion,. during the removal.,of any of tlie 
Occupancies^ require LICENSEE to conduct an environmental appraisal and report bf tlie property 
fonne^y;; occupied by any of the 0<»aipancie3> All reports shall be pKfmsA by a LICENSOR approved 
enviironiiiental- consultant tO'determine IfLlCEl^YSOR's prpperty-hiis.been ehvirbiinientatiy impact^ by 
any ofthe Occupancies. All enviitonmental reports, which are prepared subject to .tiiis clause,, shall .be 
immediately available to LICENSOR by LICENSEE Thia clause shall aurviye termination of Uiis 
Agreeinent. 



Mastei' License Agreement: | 
Page 5 of7 

13. COSTS AND EXPENSES OF THE OCCUPANCIES. LICENSEE shall bear tlie sole cost and 
expense of im^ltation, construction, maintenance and removal, of the Occupancies and any and all 
facititi^ and appurtances related thereto, inctiidlngtany,£Nerniits, licenses fidnncluses, or any govermnental 
approval and taxes thereon. 

14. SAFETY. Any enUy by LICENSEE, its agents or repi-esentatives thatrequii* inspection or work 
near or adjacent to any (rackis-Shall ret^itm a repr^entativeoT LICENSOR to he present tĉ  ensure that 
LICENSOR'S railroad operations is aware of LICENSEE'S activities on LICENSOR'S proijerty., Siicli 
"flagging" sei-vices shall be at LICENSEE'S sole expense. 

15. ENVIRONMENTAL IMPACT... Beginning on the Effective Date, and throughout the teim ofthe 
Agreement LICENSEE sliall:. 

(a) expeditiously cure ;at its own-mpense to- the.reasonable^satis&etion ofXlCBNSQR any material 
violation, of applicable envhtihinenUil Iaw9 ĉ iUKî  ^by,. Occupancy to:; the. i » ^ ^ vioiatibn is 
attributable to even^w conditions which aibs»'onor af i^ 
(b) whhin ten (10) business days .notify L I C l ^ writing of and provide reasonably requeisted 
documents-upon It^tmii^ bf.any^of the fpltqwii^ which arise ih cbnnectioiv with tlie Occupancy: any 
liability for respoi^e or corrective 8ctiQtt,.n8Jwitl(e^(iice damage, or other harmSiaused by any violation 
of applh^bte'^vlroiimenud law or release^ threaten^ releasbiiD^ disposal of adangetous substance; 
(c) cpiiduct expeditiously at its; expense to the reasoniAIe satis&ctibh or L I C ^ S O R and in 

. accordance vnth any applicable enviijonmCittid law response^action necessary to I'cniove, i^ediate,.clean. 
up, or abate any significant releasci on or.after the Bf^ctiVe Date; upon written request of tlGENSQR,^ 
timely provide.at LICENSEE'S expense a report.of any.environmental-assessment.pf reasonable.scope, 
form, and'depth (lndudtng;^^h««^BpprapHate, jny i^^^ g^undwater samplingl^ by a consultant 
reasonably approved by .LICENSEE as to (1) any.iiiiiEitteir t o t % extent such matter arlsea duringthe Lease' 
term and fta, which notice, is ^ v i d e d piitsuant W'the. abbve iiequiremera^ and (2)'the generai 
environmental condition of.the rdevantO'ccupancywithin three hundred and aix^-five (36S):days o^the 
terminatlbn date^ If sudi a requested eiiviixinmen^ repbrt is not. delivered within scventy-fiye'(7S) days 
after receipt of LICENSOR'S riM)tiest, then LICENSOR inâ ^̂  for same., t h e reasonable cost of 
any assessment, a r r a n ^ for by LICBNSpR-pursuant to thiiif provisions shall be payable iby^U.CENSEE 
on demand. 

.16. GOVERNING.LAW. This^ Agreement shall be construed a td enforced in ai:!ep£d6nco with the lawii 
of the state where theOccupsihcics are located.. If the. laws of more than pne.'sfate ai^ly,.Uien-thiii. 
Agreement shall be construed nnd enforced in accordance with the laws ofthe State of Alabama-, 

17. ASSSIGNABILITY. The LICENSEE shall NOT assign, transfer or dispose ofthis Agreement or of 
the rights and privileges conferred thereby without the consent in writing, fu:st obtained, of LICENSOR, 
which consent sliall not be unreasonably withheld. Without prejudice to the foregoing, this agreement 
shall be blndipg upoi> and inure to the, benefit of each party heretoany or any subsequent successors and 

18. WAIVER. Tlie failure of LICENSOR to enforce any term or condition herein shall not be deemed as j 
a waiver of its rights to subsequently enforce such term or condition. Nor shall a valid waiver of .j 
LICENSEE'S breach of any teiiii or condition be deemed a waiver of any subsequent brcacli by 
LICENSEE. 
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19. ILLEGALITY. If any provision of tiiis Agieement shall be held to be invalid, illegal or 
unenforceable, the validity, legality, and enforceability ofthe remaining provisions shall not in any way 
be affected or impaired. 

20. SUPERSEDES. Execution of this Agreement shall supersede as of the Effective Date any and all 
previous agreements, if any, related.to the Occupancies and use herein described, which may exist 
between the parties or their predecessors. 

n i l s AGREEMENT IS hei-eby declared to be binding upon the parties hereto. 

IN WITNESS WHEREOF, the undersigned have hereunto set.theii: liand and seals.this 
of 2009. 

day 

WITNESS LICENSOR 

By (Print.Name): 

Title: 

Signed:. 

WITNESS LICENSEE 

By (Print Name):. 

Titie: 

Signed:.. 
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Attachment A 

Contract Sub Division Slate, Type Station Description 
AHniial Fee 
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Attorneys and Counselors 
1901 SixrhAvrniieNnnh,.Swire l^X). 
P.O. Dox 306 (3S201-O306) 
Birmtngham, Alabama 3520)'4642 
(20S) 2SI-810O 
(205) 226-8799 Pax 
tvwwbalch.cam 

(20S) 488-5719 (direct rnx), 
rlhui1:linl(1cr@lialclLC0in 

July 8,2011 

5$. 
BALCH & BINGHAM LLP 

Atahama • Geoisia • Missiuippi • Wuhiniron, DC 

David Burkholder 
(205) 226-.3403 

BY U.S. MAIL 

Mr. Kenneth Chai ion 
VP and Commercial Counsel 
RailAmerica, Inc. 
7411 Fullerton Streel 
Jacksonville, Ploiida 322S6-

Mr. John F. DeBuys, Jr. 
Mr. Turner B. Williams 
Buir Forman LLP 
420 North 20th Street 
Suite 3400 
Birmingham, Alabania 3520.3 

Re: Acquisition of P s e m e n t for UndeFground Utility .by the Utilities B«fard of 
the City of Syluuauga frum E|asterii Alabania Railway, LLC 

Dear Messrs Charron, DeBuys, and Williams: 

The Utilities Board of the Cily of Sylacauga is in need of a new easement for an 
underground sewage line crossing Eastern AlabanqiaRailway's conidor in the area of Hill Road. 
A survey is atiached highli^ting the-proposed caseineut. Inasmuch as this easement has nol 
been acquired through negotiations, and condemnation of such rights must be initialed in probate 
court, I am submitting on behalf the Utilities Board the enclosed written statement and summaiy 
of its approved appraisal Viewing die basis for the atnount established as just ctimpdisatibn for 
the property in conneciion with this acquisition. • 

t he Boanl retainedtibHS sjeryices of a qualified.appraiser.toappraisc.the property involved 
In'Uic subject>crussing byUlie'Bi^rd's.underground utility line in the "before" and "af^ei':" 
situation, with the difference being just oompehsatioh. The sqjpraiser has detcmtincd that .thei 
difference between before and after value of the Railway's property is "zero" dollars. While § 
18-IA-22, CODE OF ALABAMA requu-es the condemning authority to esiablish an araounl based 
un un-appniisaNt believes lo be just compensation and promptly subinit to the owner an offei- lo 
acquit^;the interest in the properly for the fulf anaount established in the appraisal, which in this 
case is "zero" dollars, please be advised that the Board is willing, topay a one-tiiiie consideration 
of $500 for Ihe easement righis. If you acccpl this offer, I will forward appropriate easement 
instruments ibr execution by Eastern Alabama Railway, LLC. 

Thank you for your attention and consideration. 

http://qualified.appraiser.toappraisc.the


BALCH &. BINGHAM LLP 

Mr. John F. DeBuys, Jr. 
Mr. Turner B. Williams 
July 8, 2011 
ragc2 

D'B:sI 

cc: Mitch Miller 
W.T. Campbell, Jr. 
James A. Bradford 
Matthew F. Carroll 

Very truly yours, 

David Burkholder 
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SALIENT FACTS AND CONCLUSIONS 

Subject Property Ownership. 

Rights Appraised 

Date of Value Estimate 

Date of Inspection 

Area of Taking 

Improvements 

Zoning 

Annual Tax Liability 

Highest and Be.st U.se 

Estimated Market Values: 

"Before" Value 
Land 
Improvements 

Tolal '̂Before" Value 

"After" Value 
Land 
Improvements 

Total "After" Value 

Difference in the '"Before" and "After" 

TotalCompcnsation Due. 

Eastern Alabama Railway, LLC 
Talladega County, Alabama 

For purposes ofthis repon 
Assumed fee simple estate 

April 4.2011 

April 4,2011 

.0821 acres 

Railroad Tracks 

None 

Unattainable 

Railroad Corridor 

$1,067 
$5.4^3" 

$6i,550 

$1,067 

te>550 

so 
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UTILITIES BOARD OF THE CITY 
OF SYLACAUGA, 
a corporatian, 

Plnintirr, 

V. 

EASTERN ALABAMA RAILWAY, 
LLC, ETAL., 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE PROBATE COURT FOR 

TALLADEGA COUNTY, ALABAMA 

CASE NO,! 

ATlflN • " ' •"WTO 

Comes aow Utilities Boaixl of the City of Sylacauga ("Utilities Board'*), a municipal 
corporation of the state of Alabama, nnd files this complaint against Eastern Alabania Railway, 
LLC ("EARY") and all others claiming an interest in the land described below, for an order of 
condemnation of the lands, rights, and interests tlicrem, hereinafter described, and shows unto 
the Court as follows: 

ARTICI,E FIRST: That the plaintiff, Utilities Boaid, fs a municipal corporation 
organized and existing under the laws of (lie State of Alabania, with ils principal place of 
business in Talladega County; Alabama. 

Thai Ihe following party against whom this complaint is file<l is a .domestic limited 
liability company doing business in Uie State of Alabama: 

liAM AtiDRfi^ 

Eastern Alabama Railway, LLC 2413 Hill Road • 
Sylacauga, AL 35151 

INTEREST 

Owner of Interest 
in Property 

ypR^El̂ Yiqfe 
C T Ciorporalibn Syttem 
2 Nonh Jackson Sttcet, Swte 605 
Montgomery, AL 36104 

Uiat the following person against whom this complaint is fded b over the age of nineteen 
(19), is of sound mind, and i.s a resident oftlie State of Alabama: 

NAME 

Sally K. Flowers 
Revenue Commissioner 

i m ^ INTEREST 

Talladega County Courthouse Tax Lien 
I Coiuthouse Square 
Talladega. AL 35161 

fliOtOftl 
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'lhal the said defendants aic the owiidrs'oft.oi: the pwnen of an interest in or on, the land 
hereinafter described and lievein set out. 

ARTICLE SECOWDt Plaintiff is a municipal corporation having the right by its charter 
to own, maintain^ and operate a water and seWcc System, fof ciutomers in aad wutigjuous to the 
City, of Sylacaug^ aitd die rights, ways and rights-of-way herein described aie sought to be 
comlemiiied for its water and sewer pipes, lines,- and faciUties for thai purpose. Plaintiff lias the 
ri^t to condemn puifSuadt to se<»tlon.Vi-S0-114(li) ofthe 197S Code of Alabania, aa amended. 

ARTICLE THIRD; Tlial the uses aj:id purposes' for which the said land-, riglits and 
Interests'hertjinafier di;scribed'-ard\to'.b«>-. coti^mned and taken, are in connection with tlie 
construction, oporttUon and maintenance of sab^naneon w^er and sewerpipes, lines; fadlttias' 
and other apptiaocie^ necl^sary and convenient, iacohaectbn therewitlitSAffpliiitilifr. therefore 
seeks to ocquire.ways arid ri^ts-of^way of 20.'fe^t ilai width'on, across, und^:a!id ovor tlie land as. 
hereinafter described hi Parcel t and Pared :̂  of Article Fourth hereof, andjlvs right to coniirQct 
and erect on, ajcrossi.under and-ovec said land ouch subternmean water and sewei pipes, lines and 
faci))ties,'iiti«i all apipUances ruBCcsj^iy;.covnriihient and:.ttaeful,ih.c6nnecdon.therewith.for.sudi 
purposes, together with.all the rights confc'rn^ by Uw. and all ih^ ore necessary, lisefUl and 
convenientto tha et^oynient of sold rights, ways and righto^-of-way for sudi un» aiid purposes. 

The praperly dBscribed hi Pan^ia t aid[ 2 of Ardcle Rourth, or a portion'dierepf'or. 
interesi therein, haa previously been subjected to a public use. P laintiff altege^s that' lh<u« is m 
actual necessii/lhatthe lands descrilyed in^||'arcel I aadl^of Article Foiuih be condeinned for the 
purposies described herein, cind Plaintiff fi; '̂ltie( allegpa-thttt the IKSS tuid pur{M»eS:tQt'w^<^~:Sucli 
lands are sought to be condemned will not materially intafere^widi the puhiic use to wliich sudi 
lands have previously been devoted. 

ARTICLE FOURTH.; That the- said rights, ways, rights-of-way and other interests 
sought .tp be coiidemited'for'sUchiuaes-ond.purposcs arc on, across, over, under and adjacent to 
strips of innd:d^cribed heieiWfteiv:Bi^4^^^^ 
rights-of-way heretofore made by tltt pltJndff, the. said striis of land aifd d u lands.6f wttî ch tite 
same eue a part being situated in Talladega County^ Alaboniaj aad described OS follows; 

Parcel #1 

A 20 foot seweir tide easenient.bfithgfrp fcet:.tnjcqual width on each side of die following 
deserit)ed line^ Commisiice at d .con^tete.-ntDDumeht in ptaicd being the NordiWest co'nic^.of 
Section 3Si Townslitp 21 South,. Range 3 East, Talladega County, Alabama; ihence juacced 
Soutii 89'' 12' 38" Hast along die^ilotth boundary of said qiuarter^quartBr section for a distande of 
752.06 feet; thetlce pfo^ooed South,00*^47 22" West for a dtatobco of 97.03leei a point oil tii« 
Northerly biaitndary of a. raUraad right-of-way»said point being the centerline of said sewer line 
easahieiit and the polnt.of bi^iiuiing, Fro.m this beginning poii^ proceed Soudi 23" 41 ' 31" Bast 
aiong the centeriine of said &ew«r line easetnent: fot^> distance.of 1.00.S9 feet to a point on tlie 
Southerly boundary of said.railroad wght-opviitty. 

2 

18 



A diagram portraying Parcel #1, the property sought to be taken, and any remainder is 
iillached to this complaint as Exliibit A. 

The said EARY and Sally K. Flowers, as Revenue Commissioner, ave the owners ofthe 
land described above and/or of an interest on or in said lands. 

Parcel HI. 

A 20 foot water Uuecasomcnt being 10 fcetin equal widih on each side of the following 
described liofi; Commence at, a concrete monument; in place being Ihe Northwest comer of 
Section 33, Township 21' Souths Range...3 ^ s l , Tallaudega .County, Alabama; tlieiice proceed 
South 89" 12* 38" ̂ t . a l d n g tile North bouiidaiy. of sud qnoiter-quarter secdonforaidistanceof 
762;46 ieet; thence probt^d Sonth 00" 47'22" W:est. for a distaiiee of 93.49 fSc l̂a twintan tha 
Noriliedy- houiKtai^ of a iaiiroad right-ofrWay • ̂ <^ P°^°t beingtiie centatinciof said;water line 
easement-aad the point of begihhmg. Ptdin this beginning point proccdi; SpiitH 23" 43' B " Enst 
along the centerline of said water line ea^ment for a distance of tba83^iDiet iq, a polivt on ilw 
Southerly boundary of said railroad right-of-way. 

A diagram portraying Parcel #2, the properly sought to be taken, iind any rcntaindcr is 
attached to this complaint as Bxhibit A. - > 

The said EARY and Sally K. Flowers, as Revenue ConBnissioner, are the owners ofthe 
land desci-ibed above and/or of an interest on or in said lands. 

WHEREFORE, PREMISES .CONSIDERED, plaintiff prays diat tliis Court will make and 
enter an order appointing a day for the hearing of this complaint; lhal a copy of Ihe complaini 
and notice, of hearing date be-served upon the defendants; and that upon such, hearing, au order 
ivillbc made by this.Coiirt GOndfinsning io;the uses and puip.ose»..of this plaintifTv all the riglits, 
authority and power sought and describedherein, and for such other and further orders as may be 
aullioiized by law. 

UTILITIES BOARD OF' 
THE CITY OF SYLACAUGA 

Altorhey for Plaintiff 
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OF COUNSEL: 

W.T. CAMPBELL, JR. 
Attorney at Law 
400 "West Third Street 
Sylacauga, Alabama 351 SO 
(256)245-5268 

BALCH & BINGHAM LLP 
James A. Bradford 
Matthew F. Carroll 
David R. Burkholder 
P. O. Box 306 
Birinihgliaui, Alabama 35201 
(205)251-8100 

STATR OF ALABAMA ) 
JEFFERSON COUNTY ) 

Befbre me. the imdersigned autiiority, personally appeared, Ml^HY Ct^'tlV^OUU • 
who being by me first duly sworn, deposes and says that he is one of the altorneys for the 
plaintiff, Utilities Board of the City of Sylacauga, and has tlus authority to make this affidavit and 
to institute and prosecute the foregoing Complaint for the condemnation ofthe lands, rights, and 
interests therein described^ and that the statements icontaiived in the foregoing complaint are tme 
and coirect as therein alleged or upon intbimation and belief as therein alleged. 

Sworn to and subscribed before nie this Of v/' day 

Not6 

My Commission Expires: S^f- 'IS^ 
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UTIUTIES BOARD OF THB CITY 
OFSYLAfcAbGAi 
a corporation. 

Plaintiff, 

V. 

EASTERN ALABAMA RAILWAY, 
LLC, ET AL., 

Defendants. 

) 
) 
) 
) 
) • 

) 
) 
) 
) 

) 

IN THE PROBATE COURT FOR 

TALLADEGA COUNTY, ALABAMA 

CASE NO.: ' 

EXHIBIT A TO 

COMPLAINT FOR CONDEMNATION 

21 
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Case 1:11-CV-03192-RBP Document24 Flled11/17/11 Pagel of2 FILED 
2011NOV-17 PM 02:33 
J.S. DISTRICT COURT 

N.D. OF ALABAMA 

IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

EASTERJ* DIVISION 

UTILITIES BOARD OF THE CITY OF ) 
SYLACAUGA, a.iuunicipal corporation, ) 

) 
Plaintiff, ) 

) 
V. ) CASENO.:1:11-CV-03192-RBP 

) 
EASTERN ALABAMA RAILWAY, LLC, ) 
a limited liability company, et al., ) 

) 
Defendant. ) 

ORDER REFERRING CASE TO SURFACE 
TRANSPORTATION BOARD 

Before the court are Plaintiff Utilities Board of die City of Sylacauga ("Plaintiff or 

"Utilities Board")'s Motion to Remand filed on October 3,2011 and Defendant Eastern Alabama 

Railway, LLC ("Defendant" or Eastern Alabaina")'s Motion to Refer this case to the Surface 

Transportation Board filed on November 15,2011. 

This court stays further consideration ofthe subject matter jurisdiction issue and the 

motion to remand prior to any declaration, advisory opinion, or declination to consider of the 

STB. The court refers this case to the Surface Transportation Board ("STB") to determine 

whether the ICCTA preempts the Board's state court condemnation action and related issues.' 

The court also orders the parties to provide the STB with a copy ofthis order and the 

memorandum opinion that accompanies it and to take all necessary steps to bring the referred 

issue before the STB. 

Tlie court also orders that die pending motions in this case are stayed pending the STB's 

' The court is, of course, amenable to the STB's consideration of aiiy issues raised by lire parties wliich the 
STB is willing to address. 
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decision. 

If the STB determines diat the Board's claims are hot preempted, the court will remand 

the case to the Talladega County Probate Court. If the STB renders any other decision or 

declines lo render a decision, the court will further oansider the case. 

The court ORDERS die pardes to notify die court of ilie status of proceedings before the 

Surface.Transportaiion Board when the Board.inakesit$.ruling or afler ninety (90},days have 

passed from the entiy of tliis order, whichevercomes firsl. 

It is the intent of tills court to refer.allinattiiets.and ibsues for decisions, rulings, 

declarations and orders to the extent of die authority ofthe STBtb address, declare, rule and 

order with regard thereto. 

DONE and ORDERED this the 17* day ofNovember, 2011. 

ROBERT B. PROPST 
SENIOR UNITED STATES DISTRICT JUDGE 

8 
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2011NOV-17 PM 02:30 
U.S. DISTRICT COURT 

N.D. OF ALABAMA 

IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

EAJSTERN DIVISION 

UTILITIES BOARD OF THE CITY OF ) 
SVLACAU6A>a municipalcorporation^ ) 

) 
Plaintiff, ) 

) 
V. ) CASENO.tl:U-CV-03192rRBP 

EASTERN ALABAMA RAILWAY, LLC, ) 
a limited liability company, et al., ) 

) 
Defendant. ) 

MEMORANDUM OPINION 

This cause is before the court on plaintiff Utilities Board oftlie City of Sylacauga's 

("Utilities Board") Motion to Remand its condemnation action against Eastern Alabama 

Railway, LLC ("Eastern Alabama'') filed on October 3; 2011. 

FACTS AND PRocEPURfVL HISTORY 

Utilities Board filed a Complaint for Condemnation in the Probate Court of Talladega 

County, Alabama, on September 2,2011, claiming an interest in certain land owned by Eastern 

Alabama in Talladega County and a right; to condemn the property pursuant to Ala. Code §11-

50-314(11) (1975). Eastern Railway is engaged in Alabama in the business of inteistate rail 

transportation services. The purpose for condemnation was described in the Complaint as 

followsr 

ARTICLE THIRD: That the uses and purposes for which die said land, 
rights and interests hereinafter described are to be condemned and taken arc in 
comiection with the construction, operation and maintenance of subterranean water 
and sewer pipes, lines; facilities and other appliances necessary and convenient in 

I, 
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coimection tlierewith, and plaintiff therefore seeks to acquire ways and rights-of-way 
of 20 feet in width on, across, under and over tlie land as hereinafter described in 
Parcel 1 and Parcel 2 of Article Fourth hereof, and the right to consbuct and erect on, 
across, under and over said land such subterranean water and sewer pipes, lines and 
facilities, and all appliances necessary, corivenient and useful in connection thevewilh 
for such purposes, together widi all the rights conferred by law- and all that are 
necessary, useful and convenient to the enjoymen of said rights, ways and rights-of-
way for such uses and purposes. 

The property described in Parijels. 1 and 2 pf Article Fourdi, or, .a portion 
thereof or interest therein, has (Sreyiouslybeeiisubjecied'to, a public use. Plaintiff 
alleges Uiat there is an actual.necessityfidiat uiie lands described in Parca!..l;,a'nd.2 of 
Article Fourth be cdndemn|d foirdie purppses, described hereinV.ahd PlairitLJlMiher 
alleges that the uses and purposes to which such lands are sought to be condemned 
will not materially interfere with die public useto which such lands hava prjey iously 
been devoted. 

Eastern Alabama filed a Notice of Removal on September 2,2011 pursuant to 28 U.S.C. 

J 1441(b) based on federal question jurisdiction under 28 U.S.C. § 1331. It argues the action is 

completely preempted by die Iriterstate Commerce Commission Termination Act of 1995 

("ICCTA"), 42 U.S.C. § 10101 ef seq. Eastem Alabama then filed an answer on September 8, 

2011 which included affirmative defenses and a counterclaim for declaratory and injunctive 

relief Utilities Board filed an Objection; and Answer to Eastern Alabama's Counterclaim on 

September 29,2011 and a Motion to Remand the action on October 3,2011, arguing that diis 

court lacks subject-matter jurisdiction over this action because the action is not preempted by 

federal law, and that Eastern Alabama's removal was procedurally defective because it did not 

obtain the consent to removal of all defendants. 

SUMMARY OP THE ARGUMENTS' 

PLAOfflFF 

' This court has not uicluded.all aiguments and citations ofthe partes addressed in briefs,-proposed orders, 
proposed opmions, etc. 

2 
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First, Utilities Board argues tiiat the particular condemnation action it seeks against 

Eastern. Alabama is not preempted by federal law. It argues diatthe United States Supreme Court 

has only held three statutcs.tp transform slate law claims into federal claims based on the 

doctrine of complete preemption and that the, ICCTA is not one of them. Eastern Alabama, it 

claims, relies on a "fundamental misunderstanding of the difference between cpmplete 

preemption, which is sufficient for removal jurisdiction, and ordinary, or defensive preemption, 

which cannot confer federal subject-matter jurisdiction." Eastern Alabama has only explained 

how the courts and the Surface Transportation Board ("STB"), the agency responsible for 

enforcing the ICCTA, have analyzed ordinary preemption issues under categorical preemption 

and as applied preemption, but has not extended its analysis to complete preemption. 

The preemption provision contained in the ICCTA is "not nearly as sweeping as [Eastern 

Alabania] suggests." Moreover, the mere presence ofa preemption provision in a statute does not 

automatically entail preemption (citing/s/anrf Park, LLC v. CSX Transporlation, 559 F.3d 96, 

101 (2nd Cir. 2009). The ICCTA's preemption provision extends only "to the regulation of rail 

transportation, not to all things incidentally related to railroads," (citing 49 U.S.C. § 10501(b)). 

("Except as otherwise provided in this part, the remedies provided under this part with respect to 

reaulation of rail transportation are exclusive and preem{A the ranedies'provided;under Federal. 

or Stale law.") (Emphasis added)). Specifically, the ICCTA does not preeiupt a claim unless it 

interferes with the railroad's operations." (emphasis in original) (citing Mwic/ Park, 559 F.3d at 

104). According to Utilities Board, courts and the STB have deterniined dial underground sewer, 

crossings such as the one it seelcs to install on Eastern Alabama's land dd no| interfere with 

railroad operations, (citing STB Order, Lincoln Lumber Co., 2O07 WL 2299735, at *2 (Aug. 10, 

3 
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2007). 

DEFENDANT 

Eastern Alabama argues that the ICCTA, which abolished the Interstate Commerce 

Commission and replaced it with the STB, extended exclusive federal jurisdiction to matters 

relating to rail transportation which had formerly been reserved for State jurisdiction, (citing 49 

U.S.C. § 1050(b)). Eastern Alabama asserts thafits use of die property in question constitutes 

"rail transportation" within the meaning of the ICCTA's preemption provision. Moreover, "the 

preemptive effect of the ICCTA is broad and sweeping," (citing CSXTransp. Inc. v. Georgia 

Pub. Serv. Comm'n, 944 F. Supp. 1573,1581-84 (N.D. Ga. 1996). Both the express tenns ofthe 

ICCTA and decisions by several courts and the STB indicate that Congress intended the ICCTA 

to preempt state law specifically in the case of condemnation. 

Furthermore, Eastern Alabama argues that Utilities-Board's proposed condemnation will 

interfere with railroad operation's: 

Here, the property sought to be condemned by die Utilities Bpaid is necessary 
to die opeiatibh and maln^ianca of ai6.tive\n|)ainlihe taacb along die East̂ iii.: 
Alabama Railway which is uWforfr.eigbt'servicesbetweenSylacauga, Alabama and. 
Talladega, Alabama. The taking ofthis property would impjair and inhibit diefability 
ofEastem Alabaina to utilize, the property for current and îbture railroad operations; 
and rhaintenanceor potential expansions.joreiihanceroeht to the BasterhAlabama 
Railway. After die taking, the presence of̂ the water and sewer pipea"on,;a.crpss, 
under, and over'* (fee Complaint forCohdemnatioii) the mainline tracks would pose 
serious operating, safety and maintenance concerns. 

Eastern Alabama states that, "[t]he Utilities Board's argument misapprehends the scope 

ofthe doctrine of primary jurisdiction which does not divest a federal court of original subject 

matter jurisdiction or removal jurisdiction over matters governed by the ICCTA." Eastern 

Alabama is seeking in its counterclaim an order frorn this court "(l)dec!aring that the [STB] has 

12 
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exclusive jurisdiction to decide whether the Utilities Board may condemn die railroad property at 

issue-, and (2) enjoining the Utilities B.oard fi'om proceeding in an Alabama stale court to 

condemn the property at issue..." There is no resulting inconsistency between the relief sought in 

this court and the jurisdiction ofthe STB. 

Eastern Alabama argues that die tax collector was eitiier a nominal party or was 

fraudulendy Joined because she does not hava an interest in the property that dia>.l}tilities Board. 

is seeking to condemn. 

MOTION TO REMAND STANDARD 

Federal courts are courts of limited jurisdiction. See Russell Corp. v, American.Home 

Assurance Co., 264 F.3d 1040,1050 (1 Ith Cir. 2001). Therefore, federal courts have power to 

hear only those cases that diey have been authoriaed to bear by the Constitution or by Congress.. 

See Kokkonen v. Guardian Life Ins. Co. of America, 511 U.S. 375, 377 (1994). The limited 

nature of federal court jurisdiction hasi^caused.the Eleventh Circuit to &v6r remand of removed 

cases where federal jurisdiction is not absolutely clear. Russell Corp., 264 F.3d at 1050. The 

removal statute is to be construed narrowly with doubt construed against removal. See Shamrock 

o a & Gas Corp v. Sheets, 313 U.S. 100,107-09 (1941); University of South Alabama v. 

Amencan Tobacco Co., 168 F.3d 405,411 (1 Itli Cir. 1999). 

A case may be removed to federal court only if the case could have been brought 

originally in federal court pui-suant to the court's diversity or federal question jurisdiction. See 

28 U.S.C. § 1441(a). The determination of whether federal jurisdiction exists must be made on 

the faceof the plairitifiE's well-pleaded complwnlJ'acheco DePerez v. AT&T Co., 139 E.3d 

1368, 1373 (-1-1 th Cir. 1998). An anticipated or even inevitable federal defense generally will not 

5 
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support removal. Id. at 1373 (citing Caterpillar, Inc. v. Williams, 482 U.S. 386, 392-93 (1987)). 

The burden of establishuig federal jurisdiction is placed on the defendant, widi all doubts 

resolved in favor of renuind, Diaz v. Sheppard, 85 F.3d 1502,1505 (llth Cir. 1996). 

CONCLUSION 

The court has considered tbe briefs, etc. filed by the parties and conducted a recorded 

telephone conference on Nov.einber.l6,201.1. This court is persuaded by Judge Ftdctor's cited 

order. The court will refer issues to the Surface Transportation Board.' The court will stay furUier 

consideration of the remand motion until the STB has eidier rendered a declaration or declined 

the reference. 

This the 17'" day ofNovember, 2011. 

//^U^'/5./>W 
ROBERT B. PROPST 

SENIOR UNITED STATES DISTRICT JUDGE 
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EXHIBIT H-DISCOVERY RESPONSE 
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^ ^ ) f 

IN THE CIRCUIT COURT OF TALLADEGA COUNTY, ALABAMA 

EASTERN ALABAMA RAILWAY, INC., ) 
) 

Plaintiff, ) 
) 

vs. ) CIVIL ACTION NO.: 
y CV-2009-900252 

CITY OF SYLACAUGA UTILITIES BOARD, ) 
) 

Defendant. "), 

DEFENDANT'S RESPONSE TO PLAINTIFF'S FIRST SET OF 
INTEimOGATOWES'AND REOUESTS FOR PRODUCtlON 

Defendant City of Sylacauga Utilities Board ("Defendant") responds to Plaintiff Eastern. 

Alabama Railway, Inc.'s ("Plaintiff") First Set of Interrogatories and Requests for Production as 

foUows: 

General Objections 

I. Defendant objects to PlamtifPs discovery requests to the extent the Included 

definitions and instructions are inconsistent with normal English usage and/or seek to Impose 

obligations beyond those required by the Alabama Rules of Civil Procedure. Defendant will 

interpret and answer tlie requests in accordance with normal English usage and the applicable 

rules. 

2. Defendant objects to Plaintiffs requests to the extent they seeks the production or 

description of documents protected by the attomey-client privilege, that constitute work product, 

or that are otherwise privileged or protected from disclosure. 

3. Defendant objects to Plaintiffs requests to the extent they are overly broad, 

unduly burdensome, and as improperly seeking a marshalling ofthe evidence. 

4. Defendant objects to Plaintiffs requests as vague and ambiguous, Among other, 

things. Plaintiff has failed to idendfy the land(s)/utilities at issue in the lawsuit. 
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5. Defendant objects to these requests as premature. Discovery in this matter is 

ongoing. Further, EARY has failed to produce documents, failed to identify the lands/utilities at 

issue, and/or failed to provide other information necessary to respond to these requests. 

Defendant expressly resei-ves the right to supplement and/or amend each ofthe responses below 

as additional information becomes available through discovery, including, but not limited to, the 

information specifically identified above, 

INTERROGATORIES 

1. Is Defendant's natne correctly stated in the Complaint? If not, please state your 

con-ect name. 

RESPONSE: The Defendant's coiTect name is The Utilities Board of the City of 

Sylacauga. 

2. Identify each and every perspn who provided information or otherwise assisted 

with the preparation of your responses to these Interrogatories and/or Requests for Production of 

Documents. 

RESPONSE: Mike Richard, with the assistance ofthe Utilities Board's counsel. 

3. Describe the Utilities Board's current business stmcture and organization. 

RESPONSE: The Utilities Board objects to this interrogatory as vague, ambiguous, and 

as seeking information that is neither relevant nor reasonably calculated to lead to die discovery 

of admissible evidence. The Utilities Board further objects because the information requested 

may be derived from documents and the burden of deriving said infoimation is substantially the 

same for either party. Subject to those objections and its general objections above, the Utilities 
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Board is a municipal utility board pursuant to the Alabama Code. In further answer, please see 

the Utilities Board's charter, which it will provide to EARY. 

4. Identify any and all entities that have governed or managed the City of 

Sylacauga's utilities prior to the Utilities Board, stating the dates each entity governed/managed 

the City's utilities and. die business stiiicture and organization of each entity. 

RESPONSE: The Utilities Board objects to this Interrogatory as vague^ ambiguous, and 

as seeking information that is neither relevant nor reasonably calculated to lead to the discovery 

of admissible evidence. Subject to and witiiout waiving those objections and its general 

objections above, to the Utilities Board of Sylacauga's knowledge, on August 5,1952 the City of 

Sylacauga transferred its natural gas facilities to "The Gas Board ofthe City of Sylacauga". On 

April 8,1955 the "The Gas Board ofthe City of Sylacauga" amended its articles of incorporation 

to change its name to "The Utilities Board of the City of Sylacauga." On about that same time, 

the City of Sylacauga transferred its water and electric systems to the Board. On May 7, 1980 

the City of Sylacauga transferred its sanitary sewer system to the Utilities Board of the City of 

Sylacauga. 

5. Identify each and every contract or agreement that you, or your predecessors, 

have entered into at any time with any person or entity, mcluding without limitation any license 

agreements or deeds, regarding or relating in any way to the Parcels or Encroachments, 

identifying all persons with knowledge or information about each such contract or agreement, 

and all documents which constitute, evidence, relate to or contain information about each such 

contiact or agreement. 
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RESPONSE: The Utilities Board objects to this interrogatory as overly broad, unduly 

burdensome, vague, ambiguous, and as seeking information that Is neither relevant nor 

reasonably calculated to lead to the discovery of admissible evidence. The Utilities Board 

further objects because the information requested, to the extent relevant, thay be derived from 

documents and the burden of deriving said information is substantially the same for-either party. 

Subject to those objections and its general objections above, the Utilities Board will produce any 

license agreements it has with EARY and/or its predecessors and refers EARY to same. 

6. If you contend that EARY did not comply with its obligations or duties under any 

of its agreements or contracts with the Utilities Board, please specify the section or provision of 

the agreement or contiact that was violated by EARY and describe the conduct that you contend 

constituted a breach. 

RESPONSE: The UtilUies. Board objects to this intenrogatory as overly broad, unduly 

burdensome, and vague. The Utilities Board fiirther objects to diis contention interrogatory as 

premature because discovery is just beginning in this matter and EARY has failed to identify the 

land/utilities at issue in this litigation. Subject to and without waiving those objections and/or its 

general objections above, based on infbrmation. available to it at the present timo, in general die 

Utilities Board believes that EARY has breached its agreements with the Utilities Board and/or 

its obligations of good faith thereunder by representing to the Utilities Board that its has deeds 

which give it fee simple ownership of the land over which its railroad tracks run when it does 

not, by demanding that the Utilities Board pay rent and/or make other payments notprcvided for 

in the paities' license agreements as<'a condition of maintaining its utilities on land claimed by 
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EARY, and/or making other demands on the Utilitios: Board inconsistent with the terms of those 

agreements. 

7. Identify each of your occupancies upon EARY's right-of-way. For each 

occupancy, please state the following: 

(a) the location of each occupancy; 

(b) the use and purpose ofthe occupancy; 

(c) when the occupancy began; 

(d) any agreement(s) with EARY or its predecessors allowing, authorizing, 
goveming, oc relatmg to the occupancy; and 

RESPONSE: The Utilities Board objects to this interrogatory as overly broad, unduly 

burdensome, and.as seeking mfonn^tiqnthat Is neither televant.nbr reasonably calculated t o : l ^ . 

to. the discoveiy of admiaaible evidence. Hie Udlities Board fiuther objects to this interrogatory 

as piiemature because EARY'hfi^&iled tb identify the land/otilides at issue In its complaint. The 

Utilities Board also objects-because the information requested may be derived firom documents 

and the burden of deriving said information is substantially the same for either party. Subject to 

and without waiving those objections and/or its general objections above, the Utilities Board will 

produce documents sufficient to identify any facility it understands to have on land EARY 

claims to own in fee simple once EARY has identified the land(s)/utilities at issue in its 

complaint. 

8, Identify all documents in your possession, custody, or control that relate in any 

way to the Encroachments, including without limitation any and all leases, licenses, memoranda, 

letters, emails, rental payments by you, surveysj construction contracts, construction drawings, 
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communications regarding the construction, communications concerning the maintenance, and 

anything else that relates to or contains information about any of the Encroachments. 

RESPONSE: The Utilities Board objects to this interrogatory as overly broad, unduly 

burdensome, vague, ambiguous, and as seeking information that is neither relevant nor 

reasonably calculated to lead to the discovery of admissible evidence. The Utilities Board 

further objects because the information requested may be derived from documents and the 

burden of deriving said information is substantially the same for either party. TheUtilities Board 

also asserts the attorney-client privilege and/or attorney work product exemption to the extent 

applicable. Subject to and witiiout waiving diose objections and/or its general objections above, 

the Utilities Board, wiil produce documents sufficient to identify any facility it understands to 

have on land EARY claims to own in fee simple once EARY has identified the land(s)/utilities at 

issue in its complaint. 

9. Identify any and all communications,.oral or written, between you and any person 

or entity regarding or relating in any way to the Encroachments, identifying the date and time of 

such communications; Uie agent, employee, representative, attomey or other person with whom 

you communicated; the contents or subject matter of such communications; all persons with 

knowledge or information regarding such communications; and all documents which evidence, 

constitute, relate to or contain information about such communications. 

RESPONSE: The Utilities Board objects to this interrogatoiy as overly broad, unduly 

burdensome, vague, ambiguous, and as seeking infonnation that is neither relevant nor 

reasonably calculated to lead to the discovery of admissible evidence. The Utilities Boai-d 

fuither objects because the information requested may be derived from documents and the 
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burden of deriving said information is substantially the same for either paity. The-Utilities Board 

also asserts the attorney-client privilege and/or attorney work product exemption to the extent 

applicable. Subject to and witiiout waiving those objections or its general objections above, the 

Utilities Board will produce any non-privileged documents in its custody, control, and/or 

possession reflecting communications witii EARY and/or its predecessors in interest regarding 

the land(s)/utilitles at'issue in this lawsuit pnce EARY has identified same. 

10. State each and every fact that you assert supports yom' legal right to occupy 

EARY's right-of-way at the present time. 

RESPONSE: The Utilities Board objects to this interrogatory as overly broad, unduly 

burdensome, vague, and anibiguous. The Utilities- Board fhithec objects to this contention 

inteiTogatory as premature, since discovery in this matter is ongoing and because EARY has 

failed to identify either the utility crossings.at issue in this matter and/or to define what it 

describes as "EARY's right-of-way," Subject to and without waiving those objections and/or its 

general objections above, among other things, the Utilities Board has the legal right to occupy 

certain lands that EARY claims to own in fee simple and/or are otherwise at issue in this 

litigation because (1) EARY does not own the land in question, including, but not limited tOj 

those lands EARY claims by or tiirough deeds between its predecessor(s) in title and M.F. 

Harris, J.W. Bigsby, E.F. Cooley (2), W.J. Cannon, the Sylacauga Improvement Co., J.A. 

Knighti J.M. Lanning, L.Hl Crumpler, and John Howell, (2) EARY is estopped from objecting to 

the presence of the Utilities Board's facilities on the land it claims by its prior words, conduct, 

and/or agreements, including its representation that the Utilities Board could maintaui facilities 

on, over, or under land claimed by EARY if it complied with certain conditions, (3) EARY has 
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no right to object to the presence of the Utilities Board's Utilities on land claimed by EARY in 

this action based on the Utilities Boardls failure to pay the rent or "license fees" demanded by 

EARY, and/or (4) the Utilities Board has established an easement over, under, or across the lands 

in questipn by adverse possession. In further answer, see the Utilities Board's answer and 

counterclaim in this action.-

11. State each and every fact°that you assert suppoits your claim of property rights 

based on adverse possession or prescription with regard to each of the Parcels, separately and 

severally. 

RESPONSE: The Utilities Board objects to this interrogatory as overly broad, unduly 

burdensome, vague, and ambiguous. The Utilities Board further objects to this contention 

inteiTogatory as premature, since discovery in tills matter is ongoing and EARY has failed to 

identify the land(s)/utilities at issue in this litigation. Subject to and without waiving those 

objections or its general objections above, in. general the Utilities Board has a prescriptive 

easement over any parcel of land that EARY owns in fee simple over, under, or through which 

the Utilities Board has had its'facilities for the relevant prescriptive period in an open, exclusive, 

and adverse manner to EARY. See also the Utilities Board's Response to EARY's previously 

filed Motion for Summary Judgment and the affidavit testimony in support of that motion. 

12. Identify who is responsible-for maintaining, servicing, and repairing the Utilities 

Board's installations and occupancies on the Parcels. 

RESPONSE: In addition to its general objections above, the Utilities Board objects to 

this inten-ogatory as vague, ambiguous, and as seeking information that is neither relevant nor 
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reasonably calculated to lead to the discovery of admissible evidence. The Utilities Board 

further objects to this interrogatory as premature, since discovery in this matter is ongoing and 

because EARY has failed to identify the land(s)/utilities at issue in this lawsuit. 

13. At all times since each individual Encroaclunent was built or installed, explain 

how maintenance or other personnel service each occupancy and how often each is maintained. 

RESPONSE: In addition to its general objections above, the Utilities Board objects to 

this interrogatory as ovei-ly broad, unduly burdensome, vague, ambiguous and as seeking 

information tiiat is neither relevant nor reasonably calculated to lead to the discoveiy of 

admissible evidence. 

14. Identify all persons who performed any work or maintenance at your request or 

on youx behalf in connection with the Encroachments or Parcels and describe each such person's 

position(s), responsibilities, and activities.in connection with said work, along with the dates tliat 

said activities began and ended. 

RESPONSE: The Utilities Board objects to this interrogatory as overly broad, unduly 

burdensome, vague, ambiguous and as seeking uiformation that is neither relevant nor 

reasonably calculated to lead to die discovery of admissible evidence. 

15. Identify any and all communications, oral or written, between you and Eagle 1 

Resources, and you and Mr. Dave Thomas, regarding or relating in any way to the Parcels, 

separately or severally, the Encroachments and/or any of the factual or legal matters at issue in 

this lawsuit, identifying the date and time of such communications, the content or subject matter 
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of such communications, and all documents whicii evidence, constitute, relate to or contain 

information about such communications. 

RESPONSE: The Utilities Board- objects to this inten-ogatory as overly broad, unduly 

burdensome, vague, and as seeking information that is neither relevant nor reasonably calculated 

lo lead to the discovery of admissible evidence. The Utilities Boai-d further objects to this 

interrogatory as premature, since discovery in this matter is ongoing and EARY has failed to 

identify the land/utilities at issue in this litigation. The Utilities Boai-d also objects because the 

information requested may be derived fi-om documents and the buiden of deriving said 

information is substantially the same for either party. Subject to and without waiving those 

objections or its general objections above, the Utilities Board's will produce copies of any 

communications between the Utilities Board and Mr. Thomas that are in the Utilities Board's 

custody, control,.and/or possession and refers EARY to same. 

16. List all persons known to you to have knowledge of facts relevant to any material 

issue, claim or defense in this case, describing for each such person the facts purportedly known 

by him or her. 

RESPONSE: The Utilities Board objects to this interrogatory as prematiae as discovery 

is ongoing and EARY has failed to identify either the parcels or die utilities at issue in this 

litigation. The Utilities Board further objects to this interrogatory as overly broad and imduly 

burdensome to the extent it asks the Utilities Board to identify all relevant facts. Subject to and 

without waiving this objection, the following individuals are known to have relevant information 

at the present time: 

Eastern Alabama Railway, LLP 
2413 Hill Road 
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Sylacauga, AL 35151 

Among otiier things. Eastern Alabama Railway, LLP has knowledge concerning it and 
RailAmerica's efforts to increase revenue by seeking to impose rent and/or "license fees" on 
utilities and others; Its representations to ovm the land underneath its tracks in fee simple, it and 
its and/or its predecessors^ prior dealings, conduct, and/or representations to the Utilities Board, 
its license agreements with die Utilities Board, its claims to have incm-red burdens and expenses 
maintauiing the Utilities Board's facilities, and all other allegations stated in its complaint. 

RailAmerica, Inc. 
7411 Fullerton Street 
Jacksonville, Florida 32256 

Among other things, RailAmerica has knowledgie concerning itahdits subsldaries effortai to° 
increase revenue by seeking to impose rent and/or "license fees" on idilities and others in 
connection with land tiiat its subsidiaries claim to own in fbe simple, EARY's claims to ovm the' 
land.underneath ifs tracks.ln fieesiinpIe,{itaii^or its predecessors* prior dealings, conduct,.and/or 
representations to the Utilities Board, EARY's license agreements with the Utilities Board and 
others, its claims to have incurred burdens and expenses maintaining the Utilities Board's 
facilities, and all other allegations stated in Eastern Alabama Railway, LLP's complaint. 

Kenneth Charron 
RailAmerica, Inc. 
7411 Fullerton Street 
Jacksonville, Florida 32256 

Among other things, Mr. Chanon has knowledge concerning BARY's- claim to own the land 
underneath its railroaid tracks in fee simple, its recent dealings with the UtilitiesBoard, and the 
Utilities Board's facilities on, under, and/or near land clauned by EARY, and/or the land/utilities 
at issue in EARY's complaint. 

Stacy Korpal 
RailAmerica, Inc. 
7411 Fullerton Street 
Jacksonville, Florida 32256 

Among other things, Ms. Korpal has knowledge concerning EARY and/or RaQAmerica's 
dealings with the. Utilities Board, BARY and/or RailAmerica's claim to own the land underneath 
its rsiilroadUracks in fee.simple, and the Utilities Board's facilities on,,undei:, and/or near land, 
claimed by EARY, and the land/utilities at issue in EARY's complaint. 

Mike Bagley 
RailAmerica, Inc. 
7411 Fullerton Street 
Jacksonville, Florida 32256 
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Mr. Bagley has knowledge concerning EARY and/or RailAmerica's dealings with the Utilities 
Board, EARY and/or RailAmerica's claim to own the land imdemeath its railroad tracks in fee 
simple, and the Utilities Board's facilities on, under, and/or near land claimed by EARY. 

Larry Nordquist 
Eastern Alabama Railway, LLP 
2413 HillRoad-
Sylacauga, AL 35151 

Mr. Nordquist has knovyledge concerning EARY's dealings with the UtJIitleis Board, and the 
Utilities Board's facilities on, under, and/or near land claimed by EARY. 

Michael Richard 
Utilities Board of Sylacauga 
Contact may be made 
through counsel 

Mr. Richard has knowledge conceming the Utilities Board's recent dealings with EARY and 
knowledge concerning its facilities. 

Mitch Miller 
Utilities Board of Sylacauga 
Contact may be made, 
through counsel 

Mr. Miller has knowledge concerning the Utilities Board's recent dealings with EARY and 
knowledge concerningits facilities. 

David Thomas 
Eagle 1 Resomces 
2155 Herndon SU-eet 
Auburn, AL 36830 
Tel. 334.887.0328 
Fax. 334.466.0012 
Mobile. 334.546.8166 

Mr. Thomas has knowledge concerning the Utilities Board's recent dealings with EARY and • 
EARY's claims to own the land underneath its traoks in fee simple. 

17. Identify each and every potential witness in this litigation known to you and 

describe specifically the area or areas of potential testimony for each, and the documents to be 

relied upon, if any. 
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RESPONSE: The Utilities Board objects to tiiis interrogatory as overly broad and vague. 

It fuither objects to this request as premature as discovery is ongoing and EARY has failed to 

identify the land/utilities at issue. The Utilities Board fuither objects to this interrogatory as 

overly broad to the extent it asks the Utilities Board to identify all areas of-testimony and 

documents. Subject to and without waiving those objections or its general objections above, see 

the Utilities Board's response to intenx)gatory No. 16 for the identity of those individuals with 

relevant knowledge known to the Utilities Board at the present time. The Utilities Board 

reserves the right to supplement its response to this request as additional information becomes 

available through discovery, including the production of information by EARY. 

18. Identify all expert witnesses you anticipate calling to testify at the hrial of this 

cause. For each such expert, please state the followirig: 

(a) die subject matter on which each expert is. expected to testify; 

(b) the substance ofthe opinions to which each expert is expected to testify; 

(c) all facts upon which each expert's opmions are based; and 

(d) all treatises, papers, articles, pamphlets, websites, materials, documents or 
any other sources^of information that any of your experts consulted, 
reviewed^ bi' othetWlse'felted upcHi in^any WEiy to analyze any issuein tlus 
case or to formidate-any opinions. 

RESPONSE: The Utilities Board objects to this interrogatory as premature and as 

improperly seeking discovery of information beyond the bounds permissible under Ala. R. Civ. 

P. 26. Subject to and without waivmg that objection and/or its general objections above, the 

Utilities Board has made no determinations regai-ding experts at the present time. The Utilities 

Board resei-ves the right to supplement this response at the appropriate time. 
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19. Identify any agency and/or persons who have conducted any investigation into the 

ovmership and/or occupancy rights related to the Parcels and/or Encroachments, and state the 

results of the iiivestigation(s) and identify all documents' which constitute, evidence, relate to or 

contain information about any such investigation(s). 

RESPONSE: The Utilities Board objects to this request as vague and ambiguous. It 

further objects to this request as premature, EARY has failed to identify the land/ utilities at 

issue in this litigation. The Utilities Board further objects because the information requested may 

be derived from documents and the burden of derivmg said infoimation is substantially the same 

for either party. It also asserts attorney-client privilege and/or attorney work product. Subject to 

and without waiving those objections or its general objections above, in general. Eagle One 

Resources has conducted an investigation into EARY's claini to own various lands in Talladega 

County in fee simple. In further ansvrar, see the Utilities Boai'd's document production in tliis 

matter for copies of any non-privileged conununications between the Utilities Board and Mi*. 

Dave Thomas of Eagle One Resources that are in the Utilities Board's custody, control, and/or 

possession. 

20. Identify and describe all surveys or odier studies that have been conducted by you 

or on. your behalf regarding or relating in any way to the Parcels and/or Encroachments, 

indentifying the dates and times any such studies were conducted the person(s) or-entities 

conducting each such study, and all documents which constitute, evidence, relate-to or contain 

information about any such studies, and describing in detail the results of each such study and/or 

what each study revealed. 
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RESPONSE: The Utilities Board objects to this request as overly broad, unduly 

burdensome, vague and ambiguous. It fuither objects to this request as premature. EARY has 

failed to identify the land/utilities at issue in this litigation: It also asserts attorney-client 

privilege and/or attorney work product. Subject to and without waiving those objections or its 

general objections above, Ray and Gilliland Surveyors have performed certain survey work in 

relation to EARY's claim to own various lands in Talladega County in fee simple. 

21. State what you contend to be the reasonable rental rate for each individual 

Encroachment, describing in detail how you anived at or calculated such rate; identifying all 

persons who you contend have knowledge or information about the prior rental rates; and 

Identifying all documents and comparables ^yhich you contend support, evidence, relate to or 

contain information about your assessment ofthe reasonable rental rate. 

RESPONSE: In addition to and without waiving other applicable objections.and/or 

privileges, the Utilities Board objects to this interrogatory because Plaintiff has exceeded the 

foity interrogatories, including subparts, authorized by Alabama Rule of Civil Procedure 33(a). 

22. Identify all appraisals performed relating to the Parcels and/or Encroachments at-

any time from 2000 to present, and identify all documents which constitute, evidence, relate to or 

contain information about each such appraisal. 

RESPONSE: In addition to and. whhout waivmg- othet applicable objections and/or. 

privileges, the Utihties Board objects to this interrogatory because Plaintiff has exceeded the 

forty interrogatories, including subparts, authorized by Alabama Rule of Civil Procedure 33(a). 
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23. State what you contend to be the value of the service provided by each individual 

Encroachment and describe in detail how you arrived at or calculated such value. 

RESPONSE: In addition, to and without waiving other applicable objections and/or 

privileges, the Utilities Board objects to- this intenogatory because Plaintiff has exceeded the 

forty interrogatories, including subparts, authorized by Alabama Rule of Civil Procedure 33(a). 

24. For each Encroachment, describe any adverse economic effect which would be 

suffered by the defendant if the Encroachment were terminated and/or removed, 

RESPONSE: In addition to and without waiving other applicable objections and/or 

privileges, the Utilities Board objects to this intenogatory because Plaintiff has exceeded the 

forty interrogatories, including subparts, authorized by Alabama Rule of Civil Procedure 33(a). 

25. For each Encroachment, state the number of people who would be adversely 

effected by terminating and/or moving said Encroachment and give the type of utility sei-vice 

currentiy provided that would not be available. 

RESPONSE: la. addition to and without waiving odier applicable objections and/or 

privileges, die Utilities Board objects to this mten-ogatory because Plaintiff has exceeded the 

forty inten-ogatories, including subparts, authorized by Alabama Rule of Civil Procedure 33(a). 

26. Do you contend that the only means of providing utility service is via the 

Pai-cel(s)? If so, state all facts and circumstances which you contend support this assertion. 
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RESPONSE: In addition to and without waivmg other applicable objections and/or 

privileges, the Utilities Board objects to this interrogatory because Plaintiff has exceeded the 

forty intenogatories, including subparts, authorized by Alabama Rule of Civil Procedure 33(a). 

27. Witti respect to each of the Encroachments, describe the effect of ceasing to 

occupy the Parcels and state whether an altemative route is available; 

RESPONSE: In addition to and without waiving other applicable objections and/or 

privileges, the Utilities Board objects to this intenogatory because Plaintiff has exceeded the 

forty intenogatories, including subparts, autiiorized by Alabama Rule of Civil Procedure 33(a). 

28. If you were no longer able to occupy the Parcels, sepai-ately and severally, state 

the manner in wliich your customers could be served and provided the same utilities made the 

subject ofthe Encroachments, sepai-ately and severally. Fully and completely describe how you 

contend your occupation on the Parcels should be remedied and whether your suggested 

remedies will effect the value of the Parcels, EARY's use ot its right-of-way, and EARY's 

ownership rights in the Parcels. 

RESPONSE: In addition to and without waiving other applicable objections and/or 

privileges, the Utilities Board objects to this inten-ogatoiy because Plaintiff has exceeded die 

forty interrogatories, including subparts, authorized by Alabama Rule of Civil Procedure 33(a). 

29. State whether it is possible to eliminate certain Encroachments an still provide the 

utilities service to your customeis. 
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RESPONSE: In addition to and without waiving otiier applicable objections and/or 

privileges, the Utilities Board objects to this intenogatory because Plaintiff has exceeded the 

forty inteirogatories, including subparts, authorized by Alabama Rule of Civil Procedure 33(a). 

30. For each prescriptive easement claimed in your Counterclaim, piease state the 

following: 

(a) the location of each easement; 

(b) the use and purpose of each easement; 

(c) when your use of each easement began; 

(d) when you contend your use of each easement was first "open, continuous, 
exclusive, uninterrupted, and adverse" to EARY or any predecessor ui 
interest, as stated in Paragraph 6 of die Counterclaim; 

.(e) the name and address of the entity or entities to or against whom you 
openly,.continuously, exclusively, and adversely claimed an interest ia 
each easement; 

(0 any agreement(s)' with EARY or its predecessors allowing, authorizuig, 
governing; or relating to your iise of each easement. 

RESPONSE: In addition to and without waiving other applicable objections and/or 

privileges, the Utilities Board objects to this intenogatory because Plaintiff has exceeded the 

forty interrogatories, including subparts, authorized by Alabama Rule of Civil Procedure 33(a). 

31. For each prescriptive easement claimed in your Counterclaim, state each and 

every fact you assert suppoits your contention that "EARY has had actual or presumptive 

knowledge ofthe Board's utility lines" for the prescriptive period, as alleged in Paragraph 8. 
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RESPONSE: In addition to and without waiving other applicable objections and/or 

privileges, the Utilities Board objects to this inten-ogatory because Plaintiff has exceeded the 

forty intenogatories, including subparts, autiiorized by Alabama Rule of Civil Procedure 33(a). 

REQUESTS FOR PRODUCTION 

1- Produce all statements, records, correspondence, reports and documents of any 

nature that were mentioned or in any way relate to your responses to EARY's intenogatories. 

RESPONSE: the Utilities Board objects to diis request as overly broad, unduly 

burdensome, vague and ambiguous.- It furdier asserts attorney-client privilege; Subject to and 

without waiving those objections or its general objections above, the Utilities Board will produce 

all non-privileged documents it reasonably understands to be responsive to this request. 

2., Produce all documents that reflect or relate to the organization and/or sti-ucture of 

die Utilities Board and/or its predecessors, including, but not limited to, any probate court filings. 

RESPONSE: The Utihties Board, objects to this request as overly broad, imduly 

burdensome, vague, ambiguous and as seekmg information that is neither relevant nor 

reasonably calculated to lead to the discovery of admissible evidence. Subject to and without 

waiving these objections or its general objections above, the Utilities Board will produce a copy 

ofits chatter and all amendments thereto. 

3. Produce all documents that relate to; are connected widi, or concem EARY or its 

predecessors. 

RESPONSE: The Utilities Board objects to this request as overly broad, unduly 

burdensome, vague,, ambiguous and as seeking information that is neither relevant nor 

reasonably calculated to lead to the discovery of admissible evidence. The Utilities Board also 
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objects to this request to the extent it seeks information that is protected by the attomey-client 

privilege and/or the attomey work product exemption. Subject to and without waiving those 

objections or Its general objections- above, the Utilities Board will produce any non-privileged 

documents that the Utilities Board reasonably understands to concern die claims EARY states in 

its complaint against the Utilities Board once EARY has identified the land(s)/utilities at issue in. 

its complaint, 

4. Produce all correspondence and other, documents given or sent to you by EARY 

or its predecessors, or given or sent by you to EARY or its predecessors. 

RESPONSE: The Utilities Board objects to this request as overly broad, unduly 

bui'densome, vague, ambiguous and as seeking information that is neither relevant nor 

reasonably calculated to lead-to the-discovery of admissible evidence. Subject tp and without 

waiving tiiose objections or its general objections above, the Utilities Board will produce any 

correspondence to or from EARY that the Utilities Board reasonably imderstands to concem the 

claims EARY states in its complaint against the UtilitiesBoaid once EARY has identified the 

land(s)/utilities at issue in its complaint. 

S; Produce all documents which evidence or in any way relate to the relationship 

between EARY and its predecessors and the Utilities Board aud its predecessors that relate to the 

occupancies for Encroacliments, separately and severally, including, but not limited to, any gi-ant 

of permission, license agreements', lease agreements, documents conveying property interests 

(such as easements or deeds), contracts, optioiis, and any amendments thereto. 

RESPONSE: The Utilities Board objects to this request as overiy broad, unduly 

burdensome, vague, ambiguous and as seeking information that is neither relevant nor 
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reasonably calculated to lead to the discovery of admissible evidence. The Utilities Board also 

objects to this request to the extent it seeks information that is protected by the attorney-client 

privilege and/or the attomey work product exemption. Subject to and without waiving those 

objections or its general objections above, tiie Utilities Board will produce any license 

agreements or odier documents that are in. its custody, control, and/or possession tiiat convey or 

puiport to convey property interests on land that EARY claims to ovm in fee simple once EARY 

has identified the Iand(s)/utilitie5 at issue in its complaint. 

6. Produce all documents that relate to, are connected with, or concem the 

installation, maintenance or occupancy of any Encroachment. 

MSSPONSE: The Utilities Board objects to this request as overly broad, imduly 

burdensome, vague, ambiguous and as seeking information that is neithei- relevant nor 

reasonably calculated to lead to the discovery of admissible evidence. The Utilities Board also 

objects to this request to the extent Jt seeks mformation that is protected by the attorney-client 

privilege and/or the attorney work product exemption.̂  Subject to and without waiving those 

objections or its general objections above, the Utilities Boai-d will produce dociunents sufficient 

to identify any Utilities Boai-d facility it understands to have on land EARY claims to own in fee 

simple once EARY has identified the land(s)/utilities at issue in its complaint. 

7. Produce all documents which constitute, evidence, relate to or contain information 

about any and all contracts, agreements, options, licenses, grants of permission, leases or 

understandings, oral or written, that you or your predecessors have entered into at any time, with 

any person or entity, regarding or relating in any way to the Encroachments and/or Parcels. 
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RESPONSE: The Utilities Board objects, to this request as overly broad, unduly 

burdensome, vague and ambiguous. The Utilities Board also objects to this request to the extent 

it seeks mformation that is protected by the attorney-client privilege and/or the attorney work 

product exemption. Subject to and without waiving those objections or its general objections 

above, die Utilities Board will produce any. agreements in its custody, control, and/or possession 

concerning its right to maintain its utilities on land EARY claims to own in fee simply once 

EARY has identified the land(s)/utilities at issue in its complaint. 

8. Produce any and all documents which constitute, evidence, relate to or contain 

information about any discussions, negotiations or otiier communications that you have had at 

any time, with any person or entity, regarding or relating in any way to yoiu-. access to and/or use 

ofthe Parcels. 

RESPONSE: The Utilities Board objects to this request as overly broad, unduly 

burdensome, vague, ambiguous, and as seeking information that is neither relevant nor 

reasonably calculated to lead to the discovery of admissible evidence. The Utilities Board also 

objects to this request to the extent it seeks information that is protected by the attorney-client 

privilege and/or the attorney work product exemption. Subject to and witiiout waiving those 

objections or its general objections above, the Utilities Board will produce any non-privileged 

documents in its custody, control, and/or possession which concern any communications 

concerning its right to maintain its utilities on land EARY claims to own in fee simply once 

EARY has identified the land(s)/utilities at issue in its complaint. 
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9. Produce all documents in your possession, custody, or control which constitute, 

evidence, relate to or contain information about any and all communications, oral or vnitten,. 

between you and Eagle I Resources, and you and Mi:. Dave Thomas, regarding or relating in any 

way to the Parcels, the Encroachments and/or any of the factual or legal matters at issue in this 

lawsuit. 

RESPONSE: The Utilities Board objects to this request as overly broad, unduly 

burdensome, vague, ambiguous, and as seeking information that is neither relevant nor 

reasonably calculated to lead to the discovery of admissible evidence. The Utilities Board also 

objects-to this request to the,.extent it seeks^information that is protected by the attorney-client 

privilege and/or the attorney work product exemption. Subject to and without waiving those 

objections and its general objections above;, the. Utilities Board will produce any non-privileged 

communications between itself and Eagle One Resources in its custody, control, and/or 

possession. 

10. Produce copies of all documents that you or your, counsel have requested or 

received from Mr. Dave Thomas and/or Eagle 1 Resources, regarding or relating m any way to 

this lawsuit, the Parcels, the Encroachments, and/or EARY. 

RESPONSE: The Utilities Board objects to this request as overly broad, unduly 

burdensome, vague, ambiguous, and as seeking infoimation that is neither relevant nor 

reasonably calculated to lead to the discovery of admissible evidence. The Utilities Board also 

objects to this request to the extent it seek^ infonnatlon.jthat is protected by.the attorney-client 

privilege and/or the attomey work product exemption. Subject to and without waiving those 

objections, the Utilities Board will produce any non-privileged communications between Itself 

and Eagle One Resources in its custody, control, and/or possession. 
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11. Produce all documents which constitute, evidence, relate to or contain information 

about any lease, license, easement, or other propeity right which you contend you or your 

predecessors have ever obtained related to the Parcels. 

RESPONSE:. The Utilities Board objects to this request as overly broad, unduly 

burdensome, vague and ambiguous. The-Utilities Board further asserts attorney-client privilege 

and/or attorney work product. Subject to and without waiving those objections and its general 

objections above, the Utilities Board will produce any agreements In its custody, control, and/or 

possession concerning its right to maintain its utilities on land. EARY claims to own in fbe 

simply once EARY has identified the land(s)/utilities at issue in its complaint. 

12. Produce all documents that you. contend support your legal right to occupy each 

ofthe Encroachments or Parcels, sepai-atelyand severally. 

RESPONSE: The Utilities Board objects to this request as overly broad, unduly 

bm-densome, vague and ambiguous. The Utilities Board fiirther asserts attorney-client privilege 

and/or attorney work product. Subject to and without waiving those objections and its general 

objections above, the Utilities Board will produce any non-privileged documents in its custody, 

control, and/or possession.that it reasonably understands to be responsive to this request once 

EARY has Identified the rand(s)/utilities at issue mils complaint. 

13. Produce all documents that you.contend evidence or suggest that EARY does not 

have the right to grant a lease or license relative to the Parcels. 
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RESPONSE: The Utilities Board objects to this request as overiy broad, unduly 

burdensome, vague and ambiguous: The Utilities Board further asserts attomey-client privilege 

and/or attorney work product. Subject to and without waiving those objections and its general 

objections above, the Utilities Board will produce any non-privileged documents in its custody, 

control, and/or possession concerning EARY claims to own land in fee simple once EARY has 

identified the land(s)/utilities at issue in its complaint. 

14. Produce all documents which evidence or in any way relate to any your 

computation ofa reasonable rental rate, as stated in Intenogatory No. 21. 

RESPONSE: The Utilities Board objects to this request as overly broad, unduly 

burdensome, vague and ambiguous. Subject to and without waiving those objections, the 

Utilities Board has no documents responsive to this request. 

15. Produce all documents, reviewed, relied upon, or generated by any expert retained 

or consulted in connection, with this lawsuit. 

.RESPONSE: The Utilities Board objects to this request as overly broad, unduly 

biudensome, vague and ambiguous. It further objects to this request to the extent it seeks 

information protected by the attomey-client privilege, attomey work product, and/or otherwise 

seeks discovery of information protected from disclosure by Ala. R. Civ, P. 26. Subject to and 

without waiving those objections, the Utilities Board has no documents responsive to this request 

at the present time. 
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16. To the extent not already covered by Request No. 15, please produce all 

documents that suppoit the opinion of any expert retained or consulted in connection widi this 

lawsuit. 

RESPONSE: See response to Request 15 above, which is incoiporated herein. 

17. Produce the curriculum vitae of any expert retained or consulted in connection 

with this lawsuit. 

RESPONSE: See response to Request 15 above, which is incorporated herein. 

18. Produce all documents related to any other lawsiuts in which any expert retained 

or consulted in connection with this lawsuit has been retained. 

RESPONSE: The Utilities Board objects to this request to the extent it seeks information 

protected by the attorney-client privilege, attomey work product, and/or otherwise seeks 

discovery of information protected from disclosure by Ala. R. Civ. P, 26. Subject to and without 

waiving those-objections, the Utilities Board'has no documents responsive to this request at the 

present time. 

19. Produce all documents which you intend to introduce or rely upon at triai. 

RESPONSE': The Utilities Board objects to this request as vague and ambiguous. It 

further objects to this request to die extent it seeks information protected by the attorney-client 

privilege, attorney work product, and/or otherwise seeks discovery of information protected fiom 

disclosui-e by Ala. R. Civ. P. 26. Subject to and without waiving.those objections, the Utilities 
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Board has made no determinations regarding what documents it intends to introduce into 

evidence at trial at the present, time. 

20, Produce all documents evidencing or, relating to any possessory right, including 

but not limited to any grant of permission, license, lease, or ti-ansfer of a property right and 

assignment ofthe same, in the property described in Paragraph 6 ofthe Counterclaim. 

RESPONSE: The Utilities Board objects, to this request as overiy broad, unduly 

burdensome, vague and ambiguous. Subject to and without waiving those objections, the 

Utilities Board will produce any non-privileged, documents in its custody, control, and/or 

possession it reasonably understands to concem its claim.for adverse possession as to lands 

EARY claims to own in fee simple once EARY has identified the land(s)/utilities at issue-in its 

complaint. 
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Respectfully submitted. 

One of the Attorneys for Defendant 
City of Sylacauga Utilities Board 
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W.T. Campbell,Jr. 
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400 W. Third Street 
Sylacauga, Alabama 35150 
Telephone: (256) 245-5267 
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Mattiiew F. Carroll 
Post Office Box 306 
Bkmingham, Alabama 35201-0306 
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E-mail: mcarroll@balch.com. 
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